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Before Martinez, Chair; Winslow and Banks, Members. 

DECISION 

MARTINEZ, Chair: This case is before the Public Employment Relations Board 

(PERB or Board) on exceptions filed by American Federation of State, County and Municipal 

Employees, Local 3112 (AFSCME) and cross-exceptions filed by Anaheim Union High School 

District (District) to a proposed decision (attached) by a PERB administrative law judge 



(ALJ). In two cases consolidated for the formal hearing, the District and AFSCME charge 

each other with multiple violations of the duty to negotiate in good faith pursuant to 

sections 3543.5, subdivision (c), and 3543.6, subdivision (c), of the Educational Employment 

Relations Act (EERA).1 In addition, AFSCME alleges unlawful retaliation by the District 

against its Vice-President and bargaining team member Dan Clavel (Clavel) pursuant to EERA 

section 3543.5, subdivisions (a) and (b). After a hearing conducted over 11 days, the ALJ 

issued a proposed decision concluding that both sides violated their duty to negotiate in good 

faith. The retaliation claim was dismissed. 

The Board itself has reviewed the formal hearing record in its entirety and considered 

the parties' respective exceptions and responses thereto. The record as a whole supports.the 

factual findings. The proposed decision is well-reasoned and consistent with applicable law. 

Accordingly, the Board hereby affirms the ALJ'srulings, :findings and conclusions and adopts. 

the proposed decision as the decision of the Board itself subject to the following discussion. 

DISCUSSION 

The exceptions are limited in number and scope. The attached 106-page proposed 

decision is thorough in its coverage of the procedural history of this case, the factual 

background of the parties' various disputes, the issues raised by the unfair practice complaint, 

and the legal analysis supporting the outcome reached. Therefore, the substance of the 

proposed decision is not repeated here, except as necessary to provide factual context for the 

discussion. 

1 EERA is codified at Government Code section 3540 et seq. Undesignated code 
sections are to the Government Code. 
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The proposed decision reaches three legal conclusions. The first conclusion 

(proposed dee., pp. 46-65) is that AFSCME violated its duty to negotiate in good faith.2 No 

exceptions were taken to this conclusion. The second conclusion (proposed dee., pp. 65-78) is 

that the District violated its duty to negotiate in good faith.3 Although the District did not 

except to this conclusion or to the corresponding proposed remedial order, it did except to the 

 
The proposed decision states: 

After examining the totality of the parties' bargaining conduct, in 
particular Local 3 l 12's conduct after the parties reached 
Tentative Agreement, it is concluded that Local 3112 violated the 
duty to negotiate in good faith. Its disinterested approach to 
finalizing the parties' agreement, together with its attempt to 
introduce new issues into bargaining after the Tentative 
Agreement, and its false communications to its members 
collectively indicate an attempt to entangle and even subvert 
progress made in negotiations. Evidence of Local 3112's delays 
in making its initial proposal is consistent with this conclusion 
and is further evidence of bad faith under the circumstances. 
Therefore, Local 3 l 12's bargaining conduct violated BERA 
section 3543.6(c). 

(Proposed dee., p. 65.) 

3 The proposed decision states: 

After reviewing the parties' bargaining conduct as a whole, 
including the District's multiple per se bargaining violations, its 
failure to adequately work with Local 3112 in finalizing the 
parties' Tentative Agreement, and its premature imposition of the 
July 2010 layoff, the record shows that the District lacked the 
intent to bargain with Local 3112 in good faith. Under the 
specific circumstances in this dispute, this conduct violates 
EERA section 3543.S(c) under a "totality of the bargaining 
conduct" theory. [fn. 38: The mere existence of per se violations 
does not necessarily also equate to a surface bargaining violation. 
(Chula Vista City School District, supra, PERB Decision 
No. 834, pp. 72-73.)] This conduct also amounts to q.erivative 
violations of EERA sections 3543.5(a) and (b). (Oakland Unified 
School District (1985) PERB Decision No. 540, p. 25.) 

(Proposed dee., pp. 77-78.) 
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following intermediary conclusion leading to the overall conclusion. The AU concluded that 

the District's refusal to meet with AFSCME's bargaining team so long as it included Clavel 

was a per se violation of the District's duty to negotiate in good faith. The third conclusion 

(proposed dee., pp. 78-99) is that although AFSCME established all of the elements of a prima 

facie case for retaliation, the District met its burden of proving that the District would have 

dismissed Clavel even had he not engaged in protected activity. AFSCME's three exceptions 

concern the retaliation analysis. 

We begin with AFSCME's three exceptions to the retaliation analysis, and conclude 

with the District's single exception to the analysis of the District's violation of its duty to 

negotiate in good faith. 

AFSCME's Exceptions4 

First, AFSCME asserts that the ALT misconstrued the phrase "reckoning period," as 

used in the District's progressive discipline policy set forth in District Board of Trustees Policy 

(Board Policy) 6417.02. Second, AFSCME excepts to the ALJ's discussion of Clavel's2009 

performance evaluation. Last, AFSCME takes issue with the ALJ' s discussion of a "secret or 

side file" maintained on Clavel by the District. . 

I. The Reckoning Period 

District Board Policy 6417 .02 governs the District's policy of progressive discipline for 

classified employees. (Joint Exhibit III (part 1 of 2), exh. 76.) It states that disciplinary action 

4 AFSCME requests the right to appear before the Board itself, which we construe as a 
request for oral argument under PERB Regulation 32315. Historically, the Board has denied 
requests for oral argument when an adequate record has been prepared, the parties have had an 
opportunity to present briefs and have availed themselves of that opportunity, and the issues 
before the Board are sufficiently clear to make oral argument unnecessary. (Los Angeles 
Community College District (2009) PERB Decision No. 2059.) That is the case here. 
Accordingly, AFSCME's request is denied. 
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for a minor offense is for the purpose of correction. Corrective (progressive) discipline is not 

utilized for major offenses because the "purpose of discipline in these matters is of deterrence, 

which justifies the severe penalty even though an employee's past record may be exemplary." 

(Ibid.) Progressive discipline is explained as follows: 

The concept of progressive discipline recognizes that as 
violations reoccur, without correction, despite disciplinary action, 
the severity of the disciplinary measures taken must increase. It 
also provides that as the seriousness of the violation increases, the 
seriousness of the disciplinary action taken must also increase. 

(Ibid.) 

Under the District's system of progressive discipline, first level offenses, such as 

frequent unexcused absence or tardiness, warrant discipline ranging from a verbal warning for 

the first infraction to 15 working days suspension without pay, demotion or discharge for the 

sixth infraction. For first level offenses, there is a one year "reckoning period." Second level 

offenses, such as threatening, intimidating, coercing or interfering with other employees or 

supervisors, will draw discipline ranging from a written warning/reprimand for the first 

infraction to 15 working days suspension without pay, demotion or discharge for the third 

infraction. For second level offenses, there is also a one year "reckoning period." Third level 

offenses, such as dishonesty or theft, draw the highest level of discipline, 15 days suspension 

without pay, suspension or discharge, for the first infraction. There is no "reckoning period" 

for third level offenses. 

Limited evidence was presented at the formal hearing about the meaning of "reckoning 

period." AFSCME President Gerald Adams (Adams) testified at Clavel's dismissal hearing 
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before the District's Personnel Commission5 that reckoning period means "after one year, that 

issue will be gone." District Assistant Superintendent of Human Resources Russell Lee-Sung 

(Lee-Sung) testified at the PERB formal hearing that reckoning period means that an employee 

may request that discipline be removed from his or her personnel file, at the District's 

discretion, if there are no similar offenses of the same type after one year. The ALT credited 

Lee-Sung's testimony over Adams' testimony on the grounds that Lee-Sung's testimony was 

more detailed and also that it was more consistent with the District's progressive discipline 

policy. 

In analyzing the issue whether the District met its burden of proof on its affirmative 

defense in the retaliation claim, the AI.J noted that there was no evidence Clavel requested 

removal of any of his discipline for first and second level offenses pursuant to the reckoning 

periods set forth in Board Policy 6417.02. The proposed decision then goes on to say, 

"Clavel' s latest examples of harassing behavior constitute his sixth Second Level offense 

which, under Board Policy 6417.02, warrants the most serious discipline." 

AFSCME argues that the ALT erred in crediting the testimony of Lee-Sung over the 

testimony of Adams on the meaning of "reckoning period." According to AFSCME, the 

phrase carries a more logical meaning in the context of progressive discipline than the meaning 

attributed to it by Lee-Sung. According to AFSCME, the reckoning period is "the time period 

over which the penalties for unacceptable employee behavior for minor offenses are to become 

more severe." Based on our reading of Board Policy 6417.02, AFSCME's argument has some 

merit. The one year reckoning period for first and second level offenses appears to refer to that 

5 The parties stipulated to the admission of the record from Clavel' s 16-day Personnel 
Commission dismissal hearing, including the testimony and the exhibits. The parties agreed 
that the testimony would be treated as though it were produced during the course of the PERB 
formal hearing for admissibility and hearsay purposes. · 
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time period "in which penalties for unacceptable employee behavior become progressively 

more severe in accordance with progressive seriousness of the infraction(s)." (Joint Exhibit III 

(part 1 of 2), exh. 76.) If the one year reckoning period passes without a recurrence of the 

same level of offense, presumably a new reckoning period takes effect.6 There is no 

requirement contained in Board Policy 6417.02 that the employee request removal of the 

discipline after a year free of similar offenses lest the reckoning period continue in perpetuity.7 

Building on what it contends is the correct meaning of reckoning period, AFSCME 

asserts that the ALJ erred in "treat[ing], as fresh, charges about events which occurred in 2002, 

2003, 2005, and 2006." AFSCME appears to argue that the reckoning period serves as a time 

limit for taking adverse action, and that the ALJ erred in considering incidents of misconduct 

that occurred outside the one year reckoning period in his analysis of the District's affirmative 

defense. The District counters that AFSCME conflates the reckoning period with a limitations 

 
This interpretation comports with the dictionary definition of "reckoning": "the time 

when your actions are judged as good or bad and you are rewarded or punished." (Merriam­
WebsterDictionary at <http://www.merriam-webster.com/dictionary/reckoning> [as of 
May 29, 2015].) (See Hammond v. Agran (1999) 76 Cal.App.4th 1181, 1189 ["[I]n the absence 
of specifically defined meaning, a court looks to the plain meaning of a word as understood by 
the ordinary person, which would typically be a dictionary definition."].) 

7 As Hearing Officer Terri Tucker (Tucker), who presided over Clavel's Personnel 
Commission dismissal hearing, explained in her Findings and Recommendation sustaining the 
penalty of dismissal: 

Loosely put, in many employers' statements of disciplinary 
policy, there is a reckoning period that refers to a period of time 
during which an employee who does not repeat his or her offense 
during the reckoning period, will, at the end of the reckoning 
period, begin again as if there had been no earlier first offense. If 
there are additional instances of the same category of misconduct, 
the discipline increases progressively and with appropriate 
consequences, and is intended as a way of addressing repeated 
misconduct within a relatively short period of time. 

(District Exhibit, exh. 48, p. 5, fn. 2.) 
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period. We agree with the District on this point. The reckoning period under Board 

Policy 6417.02 refers to the timeframe in which an employee's conduct is evaluated for 

purposes of applying progressive discipline. A limitations period, in this context, refers to the 

time limit for bringing a personnel action based on the date when the misconduct occurred. 8 

A reckoning period is not a limitations period. They are distinct in nature and purpose.9 

Moreover, whether the AU used the correct timeframe in counting a particular instance 

of misconduct as the first or the sixth infraction, as contemplated by Board Policy 6417.02 for 

the purpose of applying progressive discipline, is immaterial to the issue before the Board, 

which is whether the District would have dismissed Clavel even had he not engaged in 

protected activity. We conclude, along with the AU, that the District carried its burden of 

proof on this issue. As the ALJ found, Clavel had a long history of disciplinary problems pre­

dating his protected activity and continuing throughout his employment. Leaving aside the 

first and second level offenses, Clavel committed multiple third level offenses, for which 

reckoning periods do not apply, and which, according to Board Policy 6417.02, justify "the 

severe penalty even though an employee's past record may be exemplary." (Joint Exhibit III 

(part 1 of 2), exh. 76.) 

8 See, e.g., STATUTE OF LIMITATIONS, Black's Law Dictionary (10th ed. 2014). 

9 Tucker similarly observed in her Findings and Recommendation: 

Appellant [Clavel] alleges that there is a "one year 'reckoning 
period' beyond which earlier minor discipline - or lack of 
discipline - cannot extend" and that this "is the outward, outward 
limit on any statute of limitations." Yet Appellant dos not 
provide authority to establish that a "reckoning period" is the 
equivalent of a statute of limitations upon the imposition of 
discipline. 

(District Exhibit, exh. 48, pp. 4-5, fn. 2.) 

8 



jurisdiction between the Personnel Commission dismissal hearing and the PERB formal 

hearing, the ALJ denied the District's motion, ruling that the Personnel Commission's finding 

should not be given collateral estoppel effect. We do not disturb that ruling here. (See, e.g., 

State of California (Department of Corrections) (2001) PERB Decision No. 1435-S, adopting 

proposed dee. at p. 43, fn. 20.) We note, however, that these two adjudicative bodies, the 

Personnel Commission and PERB, independently arrived at conclusions regarding Clavel' s 

dismissal that are consistent in material respects. In her Findings and Recommendations, 

Personnel Commission Hearing Officer Tucker stated: 

Although Appellant [Clavel] relied at least in part upon a theory 
that his Union affiliation was a motivating factor in his dismissal, 
there is not the slightest hint in the record that anyone in the 
District's administration ever took an action or made a decision 
that was motivated by protected activity, or anti-union animus. 

(District Exhibit, exh. 48, p. 6, italics in the original.) 

The ALJ's point in the portion of the proposed decision to which AFSCME objects is 

that Sevillano's impressions about Clavel's contact with employees and coordination of his 

work with others, as reflected in the 2009 evaluation, is consistent with the charges that led to 

Clavel's dismissal. We agree with the ALJ that this point supports the conclusion that the 

justification given by the District for Clavel's dismissal was "honestly invoked."10 

10 In this exception, AFSCME also asserts that Sevillano must have known about the 
incident involving the falsification of documents. AFSMCE argues, "Dr. Sevillano knew, 
because his secretary was pursuing the issue." Whether this is a valid conclusion or deductive 
fallacy cannot be resolved on this record. Either way, its relevance is lacking. AFSCME's 
argument lacks merit for similar reasons AFSCME's argument regarding the overwatering of 
the baseball field lacks merit. First, the ALJ hedged his point by stating that Sevillano "did not 
appear to know about" the falsification of documents, the e-mail message to Vazquez or the 
damage to the baseball field. (Proposed dee., p. 98, italics added.) But the broader point is 
that the deficiencies noted by Sevillano in the 2009 evaluation are consistent with the charges 
that led to Clavel's dismissal. And, again, AFSCME's argument is not tethered to the key 
issue here, i.e., whether the justification given by the District for Clavel's dismissal was 
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honestly invoked or, rather, either a pretext for retaliating against Clavel based on his union 
activity or not the real motivating cause for his dismissal. AFSCME's exceptions quibble with 
perceived slights in the proposed decision, but as noted above, do not engage on this key issue. 

III. The Secret or Side File 

The proposed decision states: 

The Dismissal Charges also referenced documents not contained 
in Clavel's personnel file such as records of when Vazquez or 
Oatman called the police. Some of these documents were located 
in what was referred to in the record as a "site file," or files 
maintained by school site administration. During the PERB 
hearing, Clavel admitted to knowing that about his site files. He 
said he never asked to review those files. 

(Proposed dee., p. 45.) 

In the analysis of nexus, the fourth element of the prima facie retaliation case, the 

proposed decision discusses AFSCME's argument that the District failed to follow its 

disciplinary procedures by relying on documents not contained in Clavel's official personnel 

file. Relying on Board precedent,11 the A1J concluded that AFSCME did not establish that the . 

District's maintenance or use of the District's site files, which were maintained on Clave! 

separate from Clave!' s official personnel file, was evidence of nexus. As stated in the 

proposed decision, the District's site files were not secret, nor were they hidden from Clavel. 

Clavel testified that he knew about the District's site files and never asked to review them. 

The District had complied with AFSCME's request to inspect material reviewed by a private 

investigator hired by the District to conduct the personnel investigation, and even delayed the 

11 See Novato Unified School District (1982) PERB Decision No. 210 in which the 
Board held that a "secret file" maintained at an employer's school site suggested retaliatory 
motive where employee was never informed of the file and maintenance of the file appeared to 
violate the employer's personnel practices. See also Woodland Joint Unified School District 
(1987) PERB Decision No. 628, in which the Board held that a "working file" maintained 
separate from an employee's personnel file is not evidence of retaliatory motive if consistent 
with personnel practices, but the employer's failure to provide the content of the file to an 
employee on request is evidence of retaliatory motive absent a reasonable explanation. 
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disciplinary proceedings to allow sufficient time for AFSCME's review. Implicitly, based on 

that example, there is no reason to conclude that the District would have responded any 

differently to a request by AFSCME to review the content of the District's site files. 

In its exception, AFSCME argues that the District's use of the site files violates 

"Education Code section 44103 [sic]," the Labor Code and "Chino State case law and its 

progeny." Education Code section 44031, subdivision (a) (and its Labor Code equivalent, 

section 1198.5) generally provides that employees have the right to inspect their personnel 

records. Subdivision (b) provides that derogatory information shall not be entered into a 

school district employee's records unless and until the employee is given notice of the 

information and opportunity to comment. The California Supreme Court in Miller v. Chico 

Unified School Dist. Board of Education (1979) 24 Cal.3d 703 held that a school district 

employer must comply with the requirements of subdivision (b) prior to reaching any decision 

affecting the employee's employment status. School districts may not avoid the requirements 

of this statute by placing derogatory written material in a file not designated as the employee's 

official personnel file. (Ibid.) 

Apart from critiquing the ALJ for referring to the files as "site files" rather than "side 

files," AFSCME fails to state the specific issues of procedure, fact, law or rationale to which 

this exception is taken, as required by PERB Regulation 32300, subdivision (a)(l). While 

PERB has no authority to enforce provisions of the Education Code (Whisman Elementary 

School District (1991) PEJ:lB Decision No. 868, p. 13), AFSCME does not argue that the 

District denied Clavel the right to inspect his personnel records upon request regardless of their 

location. Nor does AFSCME argue that Clavel was deprived notice of, and opportunity to 

comment on, derogatory written material that the District used as a basis for dismissal. 
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Moreover, although the ALJ found that the maintenance and use of the files is not evidence of 

retaliatory motive for purposes of establishing the nexus element of the prima facie case, the 

ALJ ultimately concluded that AFSCME had nonetheless established the nexus element based 

on other facts. Therefore, even if the ALJ had concluded that the maintenance or use of such 

files is evidence of nexus, the outcome of this case would be no different. The outcome was 

determined by the District's success in prevailing on its affirmative defense despite 

AFSCME's success in establishing its prima facie case. 

The District's Cross-Exception12 

By way of factual background to this exception, AFSCME and the District were 

signatories to a collective bargaining agreement in effect at all times relevant to the parties 

bargaining claims. Consistent with that agreement, the parties reopened negotiations on 

wages, benefits and other items during both the 2006-2007 year and the 2007-2008 year. 

Neither party requested reopener negotiations for the 2008-2009 year. In or around September 

2009, Lee-Sung sought to commence bargaining for the 2009-2010 year, and requested that 

AFSCME submit its initial proposal. On November 5, 2009, the District submitted its initial 

proposal, and on December 9, 2009, AFSCME submitted its initial proposal. The parties 

commenced negotiations on January 26, 2010. They reached a tentative agreement, a 

"handshake" deal, on July 29, 2010. On the evening of August 5, 2010, the District Board of 

12 AFSCME filed a response to the District's cross-exception pursuant to PERB 
Regulation 32310, which included argument more directly related to the issue of retaliation 
than to the limited issue raised in the District's cross-exception regarding the District's refusal 
to negotiate with AFSCME's bargaining team so long as it included Clavel. The Board 
declines to review that portion of AFSCME's response that is not directly related to the 
District's cross-exception. Allowing AFSCME a second opportunity to argue in support of its 
exceptions to the retaliation analysis under the guise of responding to the District's cross­
exception is not contemplated by our regulatory scheme. (See, e.g., County of Santa Clara 
(2012) PERB Decision No. 2267-M, p. 2, fn. 3.) 
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Trustees held a special meeting to approve a draft three-year agreement. At a regular meeting, 

which followed the special meeting, the Board of Trustees voted to approve Clave I's dismissal. 

Clavel had been placed on administrative leave on October 12, 2009, but continued to 

participate in negotiations for the 2009-2010 year. Although the parties reached a tentative 

agreement, there was no final agreement in place as of the August S, 2010, meeting of the 

District Board of Trustees. Following the meeting, AFSCME suggested that the parties 

reconvene their bargaining teams, but Lee-Sung refused to meet with AFSCME's bargaining 

team so long as it included Clavel. Lee-Sung said that he was concerned about Clavel's 

presence because multiple employees had filed complaints against him and would likely testify 

against him at his Personnel Commission dismissal hearing.13 To address Lee-Sung's 

concerns, AFSCME offered to meet at the union offices, but Lee-Sung found that suggestion 

unacceptable. Lee-Sung also questioned the need for the bargaining teams to meet because he 

felt the parties already had reached agreement. 

In general "EERA gives the parties the right to appoint their own negotiators and 

forbids either side from dictating who their opposing representatives may be." (Yolo County 

Superintendent of Schools (1990) PERB Decision No. 838, proposed dee. at p. 33, citing 

San Ramon Valley Unified School District (1982) PERB Decision No. 230.) In Yolo County 

Superintendent of Schools, the Board held that an employer committed a "per se" violation of 

the duty to bargain by demanding that a union remove a particular member from its bargaining 

team in the middle of negotiations. The AU relied on this authority to conclude that the 

. District's refusal to meet with AFSCME's bargaining team with Clavel violated its duty to 

bargain in good faith pursuant to BERA section 3543.S, subdivision (c). 

13 The Personnel Commission dismissal hearing took place over 16 days beginning on 
October 3, 2011, and ending on November 27, 2012. · 
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In the proposed decision, the ALJ addressed two arguments raised in the District's 

closing brief. Relying on Savanna School District (1982) PERB Decision No. 276, which sets 

forth a test for determining the legality of "coordinated bargaining,"14 the District argued that 

there is an exception to the general rule that a union has the right to select its negotiators where 

the employer can show a "clear and present danger to the bargaining process." (Ibid. quoting 

General Electric Co. v. NLRB (2d Cir. 1969) 412 F.2d 512, 517.) Unless.the employer can 

show concrete examples of actual disruption to the bargaining process or evidence of an 

ulterior motive by the union to undermine bargaining, the union will not be found to have 

violated its duty to bargain in good faith by engaging in coordinated bargaining. 0tate of 

California (Department of Personnel Administration) (1998) PERB Decision No. 1305-S.) 

The ALJ concluded that the District did not establish that the test for determining the 

legality of coordinated bargaining even applied to the facts in this case given that the 

bargaining process engaged in by the parties did not involve coordinated bargaining. The ALJ 

also concluded that, even if the test applied, the District did not establish that Clave!' s 

continued participation in negotiations presented a "clear and present danger" to the bargaining 

process. As the proposed decision states: 

There was no evidence, for example, that Clavel was disruptive, 
threatening, intimidating, or otherwise unproductive during 
negotiations. Nor was evidence presented that any employees 
that had filed complaints against Clavel would be present or even 
nearby during the parties' negotiations. Lee-Sung was the only 
member of the District's negotiating team that testified against 
Clavel in his dismissal hearing. He never expressed any fear of 

14 With coordinated bargaining, employees who are not part of a union's bargaining 
unit are allowed to serve on that union's negotiating team. 0avanna School District, supra, 
PERB Decision No. 276, proposed dee. at p. 3.) 
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good-faith bargaining impossible." (Fitzsimons Mfg. Co., supra, 251 NLRB 375,380, 

emphasis added.) 

Relying on the general principles set forth in the above NLRB authority, the District 

asserts that "Clavel' s contentious, lengthy termination proceeding clearly establishes that good 

faith bargaining would be impossible with his continued presence on the Local 3112 

bargaining team." To the contrary, the District's assertion of impossibility is far from clearly 

established by such evidence. First, the "lengthy" disciplinary proceeding itself did not begin 

until October 3, 2011, over a year after Clavel's dismissal. Second, the District presented no 

evidence that bargaining would be rendered impossible with Clave!' s continued presence on 

AFSCME's bargaining team. Simply proffering Clavel's voluminous disciplinary record and 

lengthy disciplinary proceedings is not sufficient to meet that bar. There must be persuasive 

evidence of its effect on the bargaining process. The District presented no such evidence. 

"[I]mpossible" is a high bar to reach for a party that refuses to deal with the selected 

representative of the other party to a collective bargaining relationship, as it should be. A 

bargaining unit cannot be deprived of its most fundamental right to select a representative of 

its own choosing for purposes of collective bargaining unless bargaining is in fact rendered 

impossible. (Yolo County Superintendent of Schools, supra, PERB Decision No. 838, 

proposed dee. at p. 33, citing San Ramon Valley Unified School District, supra, PERB 

Decision No. 230.) As was true in KDEN, the District's position here is "purely anticipatory 

and speculative." 

The Board's conclusion on this issue finds further support in a more recent NLRB 

authority, Neilmed Products, Inc. (2012) 358 NLRB No. 8 (Neilmed Products). In that case, 

the NLRB found that the employer unlawfully refused to allow the union's business agent 
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access to the employer's facility on the grounds that the employer failed to prove that the 

presence of the business agent, a former employee terminated for a picket~line incident,15 

would create ill-will and make good-faith bargaining impossible. As the NLRB stated: 

[T]he Respondent failed to present any evidence establishing that 
the Union acted in bad faith in appointing Cisneros as business 
agent. That the Respondent had terminated Cisneros and refused 
to reinstate him does not establish bad faith, as such actions 
would not serve to disqualify Cisneros from serving as a 
bargaining representative. See, e.g., Caribe Staple Co., 
313 NLRB 877, 889 (1994) (finding that an employer may not 
insist that a bargaining representative be excluded. from 
negotiations solely because that individual has been terminated.) 

· 

(Neilmed Products, supra, 358 NLRB No. 8, p. 2, fn. 2.) 

The employer in N eilmed Products made the same argument before the NLRB that the 

District makes here. The employer inNeilmed Products contended that it could not allow 

Cisneros into its facility because employees feared him. But, as stated inNeilmed Products, 

"requiring persuasive evidence of ill.will and making good-faith bargaining impossible, 

subsumes the single issue of workplace safety." (NeilmedProducts, supra 358 NLRB No. 8, 

ALJ decision at p. 28.) The NLRB concluded that Cisneros's actions did not constitute 

persuasive evidence that his presence at the employer's facility to negotiate and to administer 

the contract would create ill will and make good faith bargaining impossible. Although the 

employer inNeilmed Products presented evidence.that some of the employees were frightened 

by Cisneros, more relevant was the fact that none of these employees were involved in 

· 

15 Cisneros, while on the picket line, broke a windshield with his fist, yelled at 
employees crossing the picket line and stood in front of the cars of some employees as they 
drove across the picket line. (Neilmed Products, supra 358 NLRB No. 8, p. 29.) Throughout 
his suspension and after his termination, Cisneros continued to serve as picket captain during 
the strike and an elected member of the bargaining unit's bargaining committee. At the time 
the employer denied Cisneros further access to the employer's facility, he had been named 
business agent for the union and was on the employer's premises to discuss a grievance. 

23 



STATE OF CALIFORNIA 
PUBLIC EMPLOYMENT RELATIONS BOARD 

ANAHEIM UNION HIGH SCHOOL DISTRICT, 

Charging Party, 

V. 

AMERICAN FEDERATION OF STATE, 
COUNTY, AND MUNICIPAL EMPLOYEES, 
LOCAL 3112, 

Res ondent. 

UNFAIR PRACTICE 
CASE NO. LA-CO-1451-E; 

. 

AMERICAN FEDERATION OF STATE, 
COUNTY, AND MUNICIPAL EMPLOYEES, 
LOCAL 3112, 

Charging Party, 

V. 

ANAHEIM UNION HIGH SCHOOL DISTRICT, 

Respondent. 

UNFAIR PRACTICE 
CASE NO. LA-CE-5535-E 

PROPOSED DECISION 
(03/19/2014) 

Appearances: Parker & Covert, LLP, by Spencer Covert, Attorney, and Stutz, Artiano, Shinoff 
& Holtz, by Jack M. Sleeth, Jr., Attorney, for Anaheim Union High School District; Pete 
Schnaufer, Business Representative, for American Federation of State, County, and Municipal 
Employees, Local 3112. 

Before Eric J. Cu, Administrative Law Judge. 

PROCEDURAL HISTORY 

In these two cases, a public school employer and an exclusive representative accuse 

each other of multiple violations of the duty to negotiate in good faith under the Educational 

Employment Relations Act (EERA). 1 The exclusive representative also alleges unlawful 

retaliation against one of its officers. Each party denies that it has violated EERA. 

1 EERA is codified at Government Code section 3540 et seq. Unless otherwise 
indicated, all statutory references are to the Government Code. 



On July 20, 2012, Local 3112 filed an answer to the PERB complaint in LA-CO-1451-

E, denying the substantive allegations and asserting multiple affirmative defenses. On 

August 3, 2012, the District filed an answer to the PERB complaint in LA-CE-5535-E, also 

denying the substantive allegations against it and asserting multiple affirmative defenses. The 

District did not argue in its answer that some or all of the claims in the LA-CE-5535-E 

complaint should be deferred to the parties' grievance arbitration process. 

The two cases were consolidated for further proceedings. An informal settlement 

conference was held on September 18, 2012, but the disputes were not resolved. The matter 

was then set for formal hearing. 

II. The Formal Hearing 

The PERB formal hearing took place over 11 days between February 11 and August 12, 

2013. There were multiple motions and stipulations during the hearing process. 

A. The District's Motion for Deferral to Arbitration 

Prior to the commencement of the hearing on February 7, 2013, the District filed a 

motion to defer the retaliation claims in the LA-CE-5535-E complaint to the parties' grievance 

arbitration process. Local 3112 filed its opposition to the motion on February 11, 2013, the 

first day of hearing. The Administrative Law Judge (ALJ) denied the motion on the grounds 

that the District failed to assert that defense in its answer to the PERB complaint. He noted 

that PERB Regulation 32644(b )(6)2 requires that a respondent's answer include "[a] statement 

of any affirmative defense" applicable to the case. PERB has held that deferral to arbitration is 

an affinnative defense that must be timely raised or else it is waived. (East Side Union High 

School District (2004) PERB Decision No. 1713.) 

2 PERB Regulations are codified at California Code of Regulations, title 8, section 
31001 et seq. 
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D. The Parties' Stipulation Regarding Clavel's Dismissal Hearing Transcripts 

On August 12, 2013, the last day of the hearing, the parties stipulated to the admission 

of the record from Clavel's 16-day Dismissal Hearing, including both testimony and exhibits. 

As part of that stipulation, the parties agreed that the testimony produced during Clavel' s 

Dismissal Hearing would be treated as though it were produced during the course of the PERB 

hearing for admissibility and hearsay purposes. The parties further agreed that each party 

could raise objections to evidence presented before the Personnel Commission and that the 

ALJ would rule on any objections, where necessary, in his proposed decision. 3 

III. The Closing Briefs 

The parties filed closing briefs on or before November 12, 2013. Neither party 

objected to any evidence presented at Clavel's Dismissal Hearing. Thereafter, the record was 

closed and the matter was submitted for decision. 

FINDINGS OF FACT4 

I. Factual Findings Related to the Parties' Bargaining Claims 

A. The Parties 

The District is a public school employer within the meaning of EERA section 

3540.l(k). Local 3112 is an exclusive representative within the meaning ofEERA section 

3 The transcripts from Clavel's Dismissal Hearing were admitted into the PERB record 
as Joint Exhibit I. The exhibits were admitted as follows: joint exhibits from the Personnel 
Commission hearing were admitted as Joint Exhibit II; the District's exhibits were admitted as 
Joint Exhibit III; and Local 3112's exhibits were admitted as Joint Exhibit IV. 

4 The factual record in these two cases is immense. For ease of discussion concerning 
the issues raised by the two PERB complaints, the ALJ's findings of fact will be separated into 
two main sections: (I) facts related to both parties' bargaining claims; and (II) facts related to 
Local 3112 's retaliation claim. This division results in some events being discussed out of 
chronological order and some findings discussed more than once but represents the most 
effective way to present the factual findings cohesively. 

5 



3540.l(e). Local 3112 is one of two classified bargaining units at the District. It represents a 

bargaining unit of operations and support personnel at the District, commonly referred to as the 

"blue collar unit." The other classified unit was not described in detail for the record, but it 

appears to consist of various office and technical positions. That unit is represented by a 

chapter of the California School Employees Association (CSEA). 

Prior to his termination, Clavel was a public school employee of the District within the 

meaning of EERA section 3 5_40 .1 (i) and, except for a brief stint as a supervisory employee, 

was a part of the blue collar unit throughout his employment. At all times relevant to the 

parties' bargaining claims, Clavel was Vice President of Local 3112 and served on its 

bargaining team. 

B. The Collective Bargaining Agreement 

The parties were signatories to a Collective Bargaining Agreement (CBA) that 

remained in effect at all times relevant to the parties' bargaining claims. Consistent with the 

terms of that agreement, the parties reopened negotiations on wages, benefits, and other items 

during both the 2006-2007 year and the 2007-2008 year. Agreements were reached in each of 

those years and the parties' memorialized those agreements by drafting and executing 

Memoranda of Understanding (MOUs) on the new agreements and renewing the remainder of 

the negotiated terms in the CBA for a new duration. According to Local 3112 President Gerry 

Adams and AFSCME Business Representative Pete Schnaufer, 5 the parties have a consistent 

practice of executing an MOU prior to any new agreement taking effect. This testimony was 

undisputed. Neither party requested reopener negotiations for the 2008-2009 year. 

5 Schnaufer is employed by Local 3 l 12's regional affiliate and, unlike all other Local 
3112 officers, is not employed by the District. 
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C. Commencing Bargaining in the 2009-2010 Year 

In or around May 2009, the parties were negotiating over the effects of certain blue 

collar unit layoffs. Local 3112's chief negotiator and spokesman was Schnaufer. The 

District's chief negotiator and spokesman was Assistant Superintendent of Human Resources, 

Russell Lee-Sung. During one negotiation session, in or around June 2009, Lee-Sung raised 

three cost saving ideas not directly related to the ongoing negotiations. The two sides 

discussed those issues, but no resolution was immediately reached. 

That Summer, then-Superintendent Dr. Joseph Farley began discussing with Local 3112 

President Adams the need for furlough days to avoid "devastating" layoffs. Adams agreed that 

furloughs were preferable to layoffs. Neither side talked in specifics at the time. 

In or around September 2009, Lee-Sung informed Adams and Clavel that the District 

sought to reopen bargaining for the 2009-2010 year. Lee-Sung requested that Local 3112 

submit its initial proposal as soon as possible so it could be "sunshined" at the District's 

governing Board of Trustees October meeting. 6 Neither Adams nor Clavel objected to 

negotiating with the District but neither took any action on the District's request for a proposal. 

Lee-Sung did not mention his request to Schnaufer at the time. Around the same time, Lee­

Sung had been meeting with representatives from all District bargaining units about l<?oming 

budget concerns. He stressed the need for negotiations because the District expected a "major 

budget crisis" in both the 2009-2010 and 2010-2011 fiscal years due to "a structural deficit" 

where expenses exceeded revenue. 

6 The term "sunshining" in this proposed decision refers to the parties' obligation under 
EERA section 3547 to provide public notice of their initial bargaining proposals prior to 
commencing negotiations. 

7 



referenced the Phase I layoffs or the agreement to fill future Custodian position vacancies with 

laid-off Custodian employees. 

H. Schnaufer's August 4, 2010 E-Mail Message 

On August 4, 2010, Schnaufer informed Lee-Sung by e-mail that the Local 3112 

membership voted to ratify the Tentative Agreement and that "you may consider this our 

official word." (Emphasis in original.) Schnaufer also suggested to meet to "make sure any 

language problems are resolved" and indicated that he had "a few infonnal suggestions" for 

modifying Lee-Sung's draft. During the hearing, Schnaufer admitted that he did not present 

Lee-Sung's August 2, 2010 Draft during the ratification vote. He instead used a modified 

version of Local 3112's "PLAN C" proposal. A Board of Trustees meeting was scheduled for 

August 5, 2010, to, among other things, approve the parties' agreements. 

I. The August 5, 2010 Board of Trustees Meeting 

On the morning of August 5, 2010, Schnaufer presented some changes to the July 29, 

2010 Draft Agreement to Lee-Sung. The proposals relevant to the present dispute concern 

changes to the "Effects of Layoffs" section. Schnaufer proposed expressly referencing the 

Phase I layoffs including the eight Custodian employees being recalled. He also proposed 

language changing the description of the "credits" agreement. 7 Schnaufer also added a new 

provision referencing the parties' agreement to fill future Custodian vacancies with laid off 

Custodian employees. 

Like Lee-Sung, Schnaufer did not specify which provisions of the Tentative Agreement 

should be part of the CBA, an MOU or some other document. In a telephone conversation that 

day, Lee-Sung agreed to all of Schnaufer' s proposed changes without significant discussion. 

7 It is undisputed that this change did not alter the substance of the "credits" term from 
the Tentative Agreement. 
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The August 5, 2010 Resolution modified the July 1, 2010 layoff already in effect. That 

document restored 12 Custodian positions, 2 Equipment Operator positions, and 1 Auditorium 

Operations Technician position. The document did not reference the number of people 

returning to work as a result of the changes. The resolution also did not use the terms "Phase 

I" or "Phase II" layoff. The parties never previously discussed the number of Custodian 

positions needed in order to recall the agreed-upon 16 Custodian employees. However, the 

evidence showed that the August 5, 2010 Resolution was accurate; because of attrition and 

bumping, the District only needed to restore 12 Custodian positions to recall 16 Custodian 

employees, as per the Tentative Agreement. 

Schnaufer concluded that there was a problem with the documents and Local 3112 

refused to sign them. The District Board of Trustees approved both the August 5, 2010 

Resolution and the August 5, 2010 Draft without Local 3 l 12's approval. 

The August 5, 2010 regular Board of Trustees meeting immediately followed the 

special meeting. Relevant to the present dispute, the Board of Trustees voted to approve Vice 

President Clavel's termination from employment for cause by a vote of three to two. 8 

J. Local 3112 's Proposed Letter of Understanding 

The next day, August 6, 2010, Schnaufer sent Lee-Sung a document entitled "Letter of 

Understanding." The document stated that the parties agree that the Board of Trustees' actions 

from the day before caused all of the Phase II layoffs to be rescinded. The document included 

space for both Local 3112 and the District to sign. Lee-Sung said he heard from then-Interim 

Superintendent Dr. Sandra Barry that Schnaufer delivered a copy of the Letter of 

Understanding to her as well. Schnaufer denies this and Barry did not testify. 

8 The circumstances regarding Clavel's ter~ination will be discussed in more detail 
below. 
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nature of the District's discipline process as a whole. It is undisputed that there is no 

reckoning period for Third Level offenses. For those offenses, according to Adams, "you can 

go right to whatever [discipline] you want as far as administration is concerned." 

C. Clavel's Initial Employment With the District 

Clavel began working for the District as a substitute Custodian in or around 1989. 

According to District personnel records, in 1995, Clavel received a probationary performance 

evaluation rating him as "Not Satisfactory," the lowest possible rating. 9 The evaluation rated 

Clavel as "Needs Improvement" in 11 of 22 rating categories. His supervisor at the time, Head 

Custodian Ceferino Gonzalez, did n_ot testify at either the PERB hearing or at Clavel's 

Dismissal Hearing. According to personnel records, Clavel submitted a rebuttal to this 

evaluation where he admitted to allowing a student to operate a District golf cart. He 

acknowledged that doing so was improper and unsafe. Clavel received a subsequent 

perfonnance evaluation that year with an overall rating of "Effective-Meets Standards." 

Clavel was hired into a permanent Custodian position in or around 1996. 

D. Clavel's Head Custodian Assignment 

In or around 1997, Clavel was promoted to Head Custodian at Cypress High School. 

At this point, he was considered supervisory and not part of the blue collar unit. He later 

transferred to Walker Junior High School, in the same position. According to personnel 

records, Clavel received a performance evaluation that year rating him as "Exceeds 

Expectations" by his supervisor. 

9 The District's performance evaluation rating system includes the following ratings 
from the best to worst score: (1) Exceeds Standards; (2) Effective- Meets Standards; (3) 
Requires Improvement; and (4) Not Satisfactory. Employees are rated on 22 individual 
categories as well as a "Summary Evaluation" rating, with the same four possible scores. 
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Subsequent to this evaluation, however, Principal Ken Fox issued Clavel four 

counseling memoranda for removing District property (lumber) without permission, failing to 

report the incarceration of an employee Clavel supervised, disregarding a directive not to take 

a particular day off from work, and bringing a female non-District employee onto campus for 

sexual activity. 

Fox's counseling documents became the basis for District charges against Clavel to 

demote him from Head Custodian. After a hearing before the District's Personnel Commission 

in June 2000, the District upheld its decision to demote Clavel back to Custodian. 

E. Clavel's Assignment to Oxford Academy 

After the demotion back to Custodian, the District assigned Clavel to the night crew at 

Oxford Academy. His supervisor there was Head Custodian Jose Vazquez. Clavel admitted 

during the PERB hearing that he had frequent conflicts with Vazquez, stating "[t]here was an 

ongoing situation with the head custodian, Jose Vazquez." Vazquez claimed that in 2002 

Clavel had threatened him, grabbed him by the neck, and called him derogatory names. 

According to personnel records, Assistant Principal George Triplett observed Clavel grabbing 

Vazquez. However, Triplett did not testify at either the PERB hearing or Clavel's Dismissal 

Hearing. Vazquez testified at Clavel's Dismissal Hearing. 

Vazquez also claimed that Clavel refused to perform certain job duties consistent with 

his job description unless he received overtime. Vazquez also complained that Clavel called 

him derogatory names like "pepito."10 Vazquez also claimed that Clavel challenged him to a 

fight, stating "let's go across t1'e street," after an argument over a work assignment. Vazquez 

10 Clavel admitted calling Vazquez "pepito" during his testimony at his Dismissal 
Hearing, but denied using that name during his testimony at the PERB hearing. 
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testified consistently about these events at Clavel' s Dismissal Hearing. Vazquez rated Clavel 

as "Requires Improvement" in his 2002 performance evaluation. 

Another Oxford Academy employee, baseball coach Dana Bedard, also complained 

about threatening statements from Clavel. Bedard did not testify at either the PERB hearing or 

Clavel's Dismissal Hearing. The claims by Vazquez and Bedard became the basis for a written 

reprimand, dated November 19, 2002. 

After receiving other complaints from Vazquez about Clavel, the District issued Clavel 

a one-day suspension on or around June 5, 2003. That suspension was upheld at a hearing 

before the Personnel Commission on or around September 9, 2003. Clavel said that he never 

served the one-day suspension, but his explanation was based entirely on uncorroborated 

hearsay. 

In his two subsequent evaluations between.2003 and 2004, Vazquez rated Clavel as 

"Effective-Meets Standards." Vazquez commented about Clavel's need to co11;1plete job duties 

and avoid conflicts with others, but he also noted that Clavel had made effort to improve his 

relationship with Vazquez. Clavel's 2005 evaluation was administered by Vice Principal 

Triplett. He was again rated as "Effective-Meets Standards." Among the comments made in 

the evaluation were that "Danny is always searching for ways to improve. I have seen a 

significant tum around." The employee's signature line was signed with the name "George 

Washington." It is unclear at what point the District became aware of this discrepancy on the 

evaluation. II 

11 There were some notations from District Human Resources personnel about the 
signature line on the 2005 evaluation, but those notes are uncorroborated hearsay. 
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Clavel sent the e-mail message using his District e-mail account. It is unclear when the 

District discovered this e-mail message. 

K. The Western High Overtime Schedule 

AFW II Cassella took a medical leave of absence from October 2008 to May 2009. 

During that time, Custodian Bob Aguilera replaced him in a temporary out-of-class 

assignment. Although Aguilera was available to perform most of the fieldman duties, he could 

not work overtime during basketball season because he worked as a coach at another school 

site. 12 The CBA includes a provision for rotating overtime shifts among AFW IIs. If an AFW 

II declines an overtime assignment, that person is skipped until the next time his or her name 

comes up in the rotation. 

After the 2009 basketball season ended, W estem High Athletic Director, Annette 

Quintana, 13 assigned Aguilera an inordinate amount of overtime to "catch him up" on missed 

opportunities. Clavel complained to Principal Paul Sevillano that Quintana's overtime 

assignment calendar did not comply with the CBA. He also filed a grievance. Eventually, the 

assignment calendar was corrected to comply with the CBA. 

L. The District's AFW II Layoff Plans 

In 2009, the District began the process of laying off some AFW Ils. Typically, layoffs 

in the blue-collar unit were in reverse-seniority order, meaning the most senior employees in a 

position were the most likely to be insulated from layoff. However, some AFWs were 

concerned that a seniority-based layoff could jeopardize the District's practice of placing a 

12Aguilera received a stipend for his coaching duties. 

13 The Athletic Director is a certificated position at the District. The position teaches , 
Physical Education (P .E.) and coordinates athletic events at the school site. It is not 
technically supervisory or management, but the position has the authority to assign work to the 
AFW II position. Evaluations are performed by the site Principal or Assistant Principal. 
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female AFW II in the girls' locker rooms because some females had low seniority. Local 

. 3112' s negotiating team supported using seniority as the only means to determine the layoff. 

The female AFWs demanded a seat on Local 3112's negotiating team. Local 3112 complied, 

but some female AFW Ils were not satisfied with the selected representative. That person did 

not attend meetings or actually participate in negotiations. 

A group of female AFW Ils, including one named Carolyn Castro, went to the District 

Personnel Commission to explain their position. Castro made some unflattering comments 

about the female bargaining team member at the meeting, which Local 3112 recorded. Clavel 

played the recording of Castro's comments to Cassella and "anyone who asked." Eventually, 

the layoff issue became moot because the District reduced the number of positions slated for 

layoff to the point where no female AFW IIs would be laid off, even when based on seniority. 

M. Examples of Conflict Between Clavel and Other Western High Staff14 

There was tension between Clavel and other Western High athletics staff almost from 

the very beginning. From Clavel's perspective, Aguilera, Camara, Cassella, and Quintana 

resented him because of his efforts to enforce the CBA, the positions Local 3112 took in 

negotiations, and because he was sometimes away from campus on union business. 

Those four employees, in turn, felt that Clavel harassed them, had poor attendance; did 

not follow rnles, misused equipment, and generally did not work as hard as others. Quintana in 

particular had difficulties with Clavel, in part because of his complaints regarding her overtime 

schedule. Quintana's resentment was apparent during a time when she saw him at a local 

restaurant after work hours. Quintana made an obscene gesture towards Clavel and, according 

14 Some of the issues in this section were discussed out of chronological order for ease 
of understanding the record as a whole. 
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as vacation days. That request was dated March 18, 2008. He also submitted a second request, 

dated March 14, 2008, asking that the three work days between March 6 and 10, 2008, be 

counted as union leave. The result of this request would have been that Clavel be paid for 

those days without it being charged against any of his own personal leave balances. It is 

undisputed that Clavel was not performing union business while in jail. 

Clavel testified during his Dismissal Hearing that Maher filled out those forms and he 

signed them without reviewing them. It is undisputed that Maher sometimes filled out absence 

forms for employees to sign so she can reconcile attendance records for payroll purposes. 

Maher contradicted Clavel's testimony about the March 2008 forms stating that she had been 

instructed by the District to report Clavel's absence during that time as vacation days, but . 

Clavel wanted certain days reported as union business. Clavel did not repeat his claim that 

Maher filled out the March 14, 2008 absence report form during his testimony at the PERB 

hearing. Instead, Clavel was unable to explain why he would sign a form claiming union leave 

on those days. 

Clavel's testimony that he did not fill out the March 14, 2008 absence report form is not 

credited. Multiple factors support this conclusion. First, the handwriting on the March 14, 

2008 form differs from other examples Maher's handwriting in the record. In multiple places, 

including other absence slips completed by Maher and training session sign-in sheets she said 

she wrote on, Maher had a distinct way of printing the lowercase form of the letter "a" with an 

arc overhead as it appears in between the quotation marks in this sentence. 15 In contrast, on 

the March 14, 2008 absence report form, the writer depicted the letter "a" as it appears in the 

15 Examples ofMaher's use of the printed lowercase "a" are, among other places, at 
Joint Exhibit III (Exhibits 51 (Maher's written notes) and 56 (Maher's comments on a training 
sign-in sheet)) and Joint Exhibit IV (Exhibits 37 and 38 (other absence report forms)). 
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quoted portion of this sentence, with no arc overhead. 16 The handwriting in that absence form 

more closely resembles samples of Clavel' s writing in the record, such as grievance forms he 

admitted to filling out and job application materials in his personnel file. 17 

Second, Clavel said he went to the District office on March 14, 2008, not the Western 

High campus. Thus, Maher could not have given him a form on March 14, 2008. Third, it is 

suspicious that Clavel mentioned Maher's role in filling out the absence form during his 

Dismissal Hearing and not the PERB hearing. This also casts doubt on his testimony. Fourth, 

Clavel's account of what happened is inherently implausible. During the Dismissal Hearing, 

Clave! said that no one at Western High knew of his incarceration until a later date. If Clavel 

believed that Maher was unaware of his whereabouts, it is unlikely that he would assume that 

the absence form she completed for him was accurate. It is furthermore unreasonable to 

believe that he would sign the form she provided to him without reviewing it beforehand. 

Based on the foregoing, Clavel's claims about the March 14, 2008 absence form are not 

credited. The more likely scenario is that Clavel believed that he could misreport his time 

undetected and retain three days of vacation time. Thus, it is concluded that by submitting the 

March 14, 2008 absence form, Clavel intentionally and falsely reported three of the days that 

he was incarcerated as union leave. Because absence report fonns are payroll documents and 

neither Maher nor the payroll department are involved in employee discipline, it is unclear 

when Assistant Superintendents of Human Resources Selbe or Lee-Sung were made aware of 

the false absence report form. 

16 The March 14, 2008 absence report form is located, among other places, at District 
Exhibit 140. All uses of the letter "a" on the fom1 are lowercase and printed. 

17 Examples of Clavel's writing are, among other places, at Joint Exhibit II (his 
personnel file), Joint Exhibit IV (Exhibit 79 (a grievance)), and AFSCME Exhibit GGG (a 
grievance). 
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C. The Comp Time Policy 

Vacation and "comp time" requests should be made at least five days in advance. 18 

Clavel admitted to not following these procedures. 

4. Clavel's Alleged Harassment of Others 

Aguilera, Camara, Cassella, and Quintana also felt that Clavel harassed them at work. 

Camara testified during Clavel' s Dismissal Hearing that Clavel sometimes snuck up on her and 

frightened her in the gym or weight room. Clavel admitted that sometimes Camara did not see 

him and appeared startled but he denied scaring her on purpose. Camara also said that Clavel 

sometimes sat and watched her and Aguilera working on a field, smiling at them but not 

offering assistance. Aguilera had a similar complaint, testifying during Clavel's Dismissal 

Hearing that Clavel sometimes watched them working while laughing at them. 

Both Camara and Aguilera also said Clavel took the Western High athletic department 

truck while they were using it, causing delays to their work. Around the same time, they said 

they saw the sprinkler system over-watering the baseball field to the point that it was unusable. 

This delayed their work on the field and a scheduled baseball game had to be delayed as well. 

They also observed Clavel near the sprinkler controls. Only Clavel and the fieldman, Aguilera 

at the time, had access to the sprinkler controls. 

Clavel disputes these claims, and Local 3112 asserts that they were misrepresenting the 

truth. It is true that both Aguilera and Camara had a motive to lie about Clavel. It was 

Clavel's grievances and complaints that caused Aguilera to lose overtime opportunities after he 

returned from his coaching duties. And Camara is related to Savanna AFW II Oatman, with 

whom Clavel had a poor working relationship. Those facts notwithstanding, their testimony is 

18 "Comp time" refers to compensated time off earned in lieu of overtime. 
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concluded that Clavel's actions were deliberate and that he intended to harass Quintana or 

make her feel uncomfortable. 

N. Clavel's May 2009 Performance Evaluation 

In May 2009, Principal Sevillano issued Clavel a performance evaluation with an 

overall rating of "Needs Improvement." He was rated as "Not Satisfactory" in contact with 

other employees and coordinating his work. He was also rated as "Requires Improvement" in 

accepting direction and responsibility. 

At the same time, Sevillano rated Clavel as "Effective-Meets Standards" in areas 

including attendance, compliance with rules, quality of work, and care for equipment. Vice 

Principal Juaregui, who assisted Sevillano with the evaluation, said he made sure to be "extra 

fair" with Clavel because of his role in Local 3112 and the grievance over his 2008 evaluation. 

0. Clavel's Request for a Harassment Investigation 

In or around June 2009, Clavel complained to Lee-Sung that he was being harassed by 

Athletic Director Quintana and Assistant Principal Juaregui. Lee-Sung said that he decided to 

hire a private investigator because Clavel's complaints were serious and involved a Western 

High administrator. He hired Robert Price from ESI International, Inc. (ESI), to conduct the 

investigation. 19 Lee-Sung did not give Price specific instructions about how to conduct the 

investigation. 

Price interviewed staff, including Clavel, and reviewed documents as part of his 

investigation. He then inquired whether the interviewees had any suggestions for further 

interviews or documents to review. He did not interview two teachers, identified by Clavel as 

19 Neither party addressed whether the "ESI" name were initials for some other name. 
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Clavel participated in a Skelly hearing20 over the course of four days between May 5 

and July 28, 2010. The assigned Skelly hearing officer affirmed the District's discipline. 

Thereafter, Lee-Sung notified Clavel of the District's decision to address the matter at the 

District's August 5, 2010 Board of Trustees meeting. At that meeting, the Board of Trustees 

voted to approve the dismissal by a vote of three to two. At that point, Clavel's dismissal 

became effective. Clavel later appealed that detennination and the matter was heard at 

Clavel's Dismissal Hearing before the District's Personnel Commission. The Personnel 

Commission upheld the dismissal by a decision dated March 10, 2013. 

W. Clavel's Exclusion From Bargaining 

As explained in more detail in section LL. of the factual findings in this proposed 

decision, the District refused to meet with Clavel at the negotiating table after August 5, 2010. 

(Ante, p. 29.) 

ISSUES21 

I. Did the District and/or Local 3112 negotiate in bad faith? 

A. The District's claims against Local 3112 

1. Did Local 3112 violate the duty to negotiate in good faith by refusing to 

sign the Tentative Agreement? 

20 The term Skelly hearing refers to a pre-disciplinary hearing that complies with the 
due process requirements set forth in Skelly v. State Personnel Board (1975) 15 Cal.3d 194. 
This hearing allows public employees to challenge the sufficiency of the evidence in certain 
proposed discipline. (City of Modesto (2008) PERB Decision No. 1994-M, p. 2, fn. 3.) 

21 This proposed decision will address the parties' claims in a different order from what 
was presented in the two PERB complaints for clarity and ease of discussion. Section I will 
address both parties' bargaining charges. (Post, p. 47.) Section I.A. will address the District's 
bargaining claims against Local 3112. (Post, p. 48.) Section LB. will address Local 3112 's 
bargaining claims against the District. (Post, p. 65 .) Finally, section II will discuss Local 
3112's retaliation claim against the District. (Post, p. 78.) 
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2. Did Local 3112 violate the duty to negotiate in good faith by presenting 

proposals directly to the District's Board of Trustees? 

3. Did Local 3112 violate the duty to negotiate in good faith based on the 

totality of its bargaining conduct? 

B. Local 3112's claims against the District 

1. Did the District violate the duty to negotiate in good faith by unilaterally 

imposing furlough days in September 201 0? 

2. Did the District violate the duty to negotiate in good faith by refusing to 

meet with Clavel after his termination on August 5, 2010? 

3. Did the District violate the duty to negotiate in good faith on 

September 3, 2010, by refusing to negotiate further over the terms of the Tentative Agreement? 

4. Did the District violate the duty to negotiate in good faith by the totality 

of its bargaining conduct? 

IL Did the District terminate Clavel in retaliation for his Local 3112 activities? 

CONCLUSIONS OF LAW 

I. The Parties' Bargaining Charges 

In this matter, each party accuses the other of multiple bargaining violations. PERB 

evaluates bargaining claims under either the "per se" or "totality of the conduct" test, 

depending on the conduct involved and the effect of that conduct on negotiations. (Stockton 

Unified School District (1980) PERB Decision No. 143, p. 21.) Certain actions, such as 

unilateral policy changes, completely frustrate the bargaining process and therefore violate the 

duty to negotiate without the need for further evidence. (Regents of the University of 
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California (2010) PERB Decision No. 2105-H, p. 6; 22 Sierra Sands Unified School District of 

Kern County (2001) PERB Decision No. 1425, dismissal letter, p. 2.) In most other cases, 

"PERB considers the totality of the bargaining conduct," to ascertain whether the parties' 

possessed the subjective intent to move toward agreement where possible. (!d., warning letter, 

p. 3.) In those types of "surface bargaining" cases, PERB examines the parties' overall 

·bargaining conduct to determine a violation. 

In the present dispute, both parties allege numerous violations under both theories. The 

conduct at issue spanned from around September 2009 through September 2010. Each 

individual claim will be addressed separately below. 

A. The District's Bargaining Claims Against Local 3112 (LA-CO-1451-E) 

The District accuses Local 3112 of committing multiple per se violations of the duty to 

negotiate in good faith. It also alleges that Local 3112 engaged in unlawful surface bargaining. 

1. Local 3112 's Refusal to Execute the August 5, 2010 Draft 

The District claims a per se violation of the duty to bargain by refusing to sign the 

August 5, 2010 Draft. The thrust of this claim is that the parties reached a valid Tentative 

Agreement on restoring layoffs in exchange for furlough days, but Local 3112 repudiated that 

deal. The EERA definition of "meeting and negotiating" includes, in part, "the execution, if 

requested by either party, of a written document incorporating any agreements reached." 

(EERA, § 3540. l(h).) Interpreting substantially similar language from the NLRA, 23 courts and 

22 When interpreting statutes under its jurisdiction, it is appropriate for PERB to take 
guidance from cases interpreting the National Labor Relations Act (NLRA) and California 
labor relations statutes with parallel provisions. (Fire Fighters Union v. City of Vallejo (1974) 
12 Cal.3d 608, pp. 615-616.) 

23 The NLRA is codified at 9 USC 151, et seq. The NLRA definition of the "duty to 
bargain collectively" includes "the execution of a written contract incorporating any agreement 
reached ifrequested by either party[.]" (29 USC 158(d).) 
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the National Labor Relations Board (NLRB) have concluded that a party violates the duty to 

meet and confer in good faith, "by refusing to sign a written contract incorporating agreed­

upon terms or by otherwise repudiating an oral agreement." (NLRB v. Auciello Iron Works, 

Inc. (1st Cir. 1992) 980 F.2d 804 (Auciello Iron), p. 808; see also Torrington Extend-a-Care 

Employees Association v. NLRB (2nd Cir. 1994) 17 F.3d 580, p. 595.) Thus, in Waste Systems 

Corp. (1988) 290 NLRB 1214 (Waste Systems), the NLRB found an employer violated the 

duty to bargain by refusing to sign and implement the parties' tentative agreement. The NLRB 

rejected the argument that the parties lacked a final agreement where the union made only 

minor suggestions over "typographical omissions" to the employer's draft. (Id. at p. 1219; see 

also Hempstead Park Nursing Home (2004) 341 NLRB 321, 329.) On the other hand, there is 

no violation where a party refuses to execute an agreement substantively inconsistent with 

what was discussed in bargaining. (Transit Service Corporation (1993) 312 NLRB 477 

(Transit Service), p. 483.) 

Here, the record shows that the August 5, 2010 Draft did not include key points from 

the parties' July 29, 2010 Tentative Agreement. The Tentative Agreement included, as 

relevant to this discussion, that most blue collar unit members would take 12 furlough days in 

exchange for recalling all the employees laid off in the Phase II layoffs as well as eight 

Custodian employees from the Phase I layoffs. The August 5, 2010 Draft only referenced the 

Phase I layoffs. It did not mention the Phase II layoffs at all. 

Unlike in Waste Systems, supra, 290 NLRB 1214 and Hempstead Park, supra, 341 

NLRB 321, the changes here were significant because Local 3112 was clearly seeking the 

greatest achievable layoffs reduction in negotiations. Such a sentiment was expressly 

referenced in negotiations and it is undisputed that the main logjam in bargaining was 
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determining how many employees Local 3112 could to return to work by accepting furloughs: 

The District's failure to reference the Phase II layoffs in the August 5, 2010 Draft Agreement 

omitted a fundamental aspect of the parties' Tentative Agreement. 

The District argued that mentioning the recalled employees in the August 5, 2010 Draft 

was unnecessary because the August 5, 2010 Resolution already referenced the positions being 

recalled. It also maintains that it was common knowledge that the furloughs were taken to 

reduce layoffs. These arguments are rejected under the facts presented. In Amalgamated 

Clothing Workers of America v. NLRB (2nd Cir. 1963) 324 F.2d 228 (Amalgamated Clothing), 

the court found persuasive the union's arguments that it had the right to receive written 

acknowledgment of what it perceived as success in bargaining and that written evidence of the 

agreement would clarify any future ambiguity over the agreement in the event of a dispute. 

(Id. at p. 231.) That same reasoning applies here. The record shows that Local 3 l 12's 

membership directed the negotiating team to reduce the July 1, 2010 layoffs as much as 

possible, even at the cost of other negotiated concessions. The District's August 5, 2010 Draft 

referenced the concessions Local 3112 accepted, but not all of the achievements. This 

deprived Local 3112 of its ability to convey some semblance of victory in negotiations to its 

membership. 

Furthermore, as in Amalgamated Clothing, supra, 324 F.2d 228, the failure to exclude 

certain aspects of the parties' agreement in writing created unnecessary ambiguity. It is true 

that the August 5, 2010 Resolution restored eliminated positions, but there was no document 

referencing the agreed-upon number of people subject to recall. It is undisputed that the focus 

of both the negotiations and the Tentative Agreement was about people, not positions. Thus, 

the August 5, 2010 Resolution did not adequately describe the Tentative Agreement. Indeed, 
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this became a point of contention between the parties when they later disagreed over the 

number of positions needed to recall the 16 people identified during bargaining. Describing 

these issues in the context of a written and signed agreement could have reduced the issues in 

dispute or, at the very least, properly framed the dispute for resolution through the parties' 

grievance procedure. 24 Instead, the District's omission of any reference to the Phase II layoffs 

contributed to the confusion. 

In addition, the District acted inconsistently with its position. Lee-Sung agreed to 

reference the Phase I layoffs in the August 5, 2010 Draft. Therefore, even if the District would 

have been justified in excluding all references to the restored layoffs in writing, the District's 

willingness to describe some, but not all of the laid-off employees being recalled is simply 

confusing. The District's conduct also inaccurately suggests that one aspect of the layoffs was 

reduced through negotiations, but the other was not. This, arguably, undennines Local 3112 's 

role in the decision to reverse the layoffs. 

Therefore, because the August 5, 2010 Draft was substantially inconsistent with the 

July 29, 2010 Tentative Agreement, Local 3112 did not violate the duty to negotiate by 

refusing to sign those documents. This claim is therefore dismissed. 

2. Presenting Proposals Directly to the District's Board of Trustees 

The District also accuses Local 3112 of sidestepping its bargaining team and presenting 

proposals directly to its Board of Trustees or its interim Superintendent. The duty to bargain in 

good faith includes the obligation to engage with an opposing party's chosen negotiators. 

"Bypassing the authorized negotiators, for example, by going straight to the school board of 

24 "EERA clearly indicates that the Legislahire intended the grievance procedure to be 
the preferred method of settling job disputes and improving labor relations." ( Chaffey Joint 
Union High School District (1982) PERB Decision No. 202, p. 8, citing EERA, § 3541.S(a).) 
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trustees with proposals or concessions, would subvert the statutory scheme and arguably 

violate the good-faith obligations of collective bargaining." (San Ramon Valley Unified School 

District (1982) PERB Decision No. 230 (San Ramon Valley USD), p. 16.) The Board 

elaborated upon that position in Westminster School District (1982) PERB Decision No. 277 

(Westminster SD), concluding that union representatives may not side-step the employer's 

negotiators and bargain directly with the school board. (Id. at p. 9.) On the other hand, a 

union's "mere advocacy" of its bargaining position to the board is permissible. (Ibid.) The 

Board found no bypass in Westminster SD because the .union representatives' comments during 

a public board meeting merely summarized the union's position and expressed an interest in 

continuing negotiations. (Id. at pp. 10-11.) Likewise, in Trustees of the California State 

University (2006) PERB Decision No. 1871-H (CSU Trustees), the Board found no unlawful 

bypass in an employer's comments about negoti_ations directly to employees. Even though the 

employer had uncomplimentary things to say about the union's negotiating position, the Board 

found that the comments were a lawful expression of the employer's "spin" on the state of 

bargaining. (Id. at disrilissal letter, p. 3.) 

In the present case, the District claims that three incidents support its bypass claim. 

The first incident was during the July 15,2010 Board of Trustees meeting where Schnaufer 

described the 11 employees implicated in the Phase II layoffs as "hostages" to the District's 

furlough proposal. The District has not shown that these comments, viewed either separately 

or in conjunction with other Local 3112 activity, was more than mere advocacy of AFSCME's 

opposition to the proposed layoffs. By that point in negotiations, it was clear that Local 3112 

opposed both phases of the layoffs and sought to keep as many unit members employed as 

possible. Schnaufer's comments were merely a forceful expression of that position and did not 
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indicate an intent to negotiate directly with the Board of Trustees. 25 (See CSU Trustees, supra, 

PERB Decision No. 1871-H; United Technologies Corp. (1985) 274 NLRB 1069.) 

The District further asserts that Local 3112 twice delivered proposals directly to 

District representatives who were_not on their negotiating team. According to the District, 

Local 3112 distributed its "PLAN C" document during the July 15, 2010 Board of Trustees 

meeting. That document was AFSCME's most recent proposal, conveyed to the District's 

negotiators the day before. The District also contends that, on August 6, 2010, Schnaufer 

attempted to give a copy of the Letter of Understanding directly to the District Interim 

Superintendent. The Letter of Understanding was Local 3112' s attempt to correct the 

deficiencies in Lee-Sung's August 5, 2010 Draft Agreement. Neither of these claims are 

sufficient to establish unlawful direct dealing. It is undisputed that Local 3112 presented both 

of these documents to the District's chief negotiator, Lee-Sung. Furthennore, no evidence was 

presented that anyone from Local 3112 sought to meet with or met with either the Board of 

Trustees or the Interim-Superintendent. Rather, the record plainly shows that the "PLAN C" 

document was discussed by both negotiating teams during bargaining and the Letter of 

Understanding was discussed during a meeting with Lee-Sung on or around August 8, 2010. 

Under_ these circumstances, the District has not met its burden of proving that Local 3112 

unlawfully bypassed the District's negotiators. 26 The claim that Local 3112 unlawfully 

bypassed the District's negotiating team is dismissed. 

25 Schnaufer also invited others to speak with him after the meeting, but there was no 
evidence of this happening. · 

26 In addition, the substance of these allegations was supported entirely by hearsay. 
Lee-Sung testified that District employee Dominguez said that the "PLAN C" document was 
passed out during the Board of Trustees meeting. Dominguez did not testify at the PERB 
hearing. Lee-Sung similarly testified that interim-Superintendent Barry told him about 
receiving the Letter of Understanding. She did not testify either. Adams and Schnaufer denied 
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1. Timeliness of the Claim 

As a threshold matter, EERA section 3541.5(a)(l) prohibits PERB from issuing a 

complaint with respect to "any charge based upon an alleged unfair practice occurring more 

than six months prior to the filing of the charge." Allegations of misconduct occurring outside 

of the six month statute of limitations are normally subject to dismissal. ( Charter Oak Unified 

School District (2011) PERB Decision No. 2159, warning letter, pp. 3-4; see also State of 

California (Department of Personnel Administration) (2009) PERB Decision No. 2017-S, 

warning letter, p. 8.) [holding that surface bargaining claims based solely upon bargaining 

conduct outside the statute of limitations period did not state a prima facie case].) 

However, conduct older than six months "may nonetheless be considered as 

background evidence of the [respondent's] motive." (Garden Grove Unified School District 

(2009) PERB Decision No. 2086, p. 4, fn. 3, citing Trustees of the California State University 

(2008) PERB Decision No. 1970-H, California State University, Hayward (1991) PERB 

Decision No. 869-H, North Sacramento School Disfrict (1982) PERB Decision No. 264 (North 

Sacramento SD).)27 

The Board's position on "background evidence" finds support in U.S. Supreme Court 

precedent. In Local Lodge No. 1424, International Association of Machinists v. NLRB (1960) 

362 U.S. 411 (Bryan Manufacturing), the Court described the two basic contexts in which 

evidence from outside the statute of limitations may arise. 

The first is one where occurrences within the six-month 
limitations period in and of themselves may constitute, as a 
substantive matter, unfair labor practices. There, earlier events 

27 Each of those cases concern PERB 's ability to consider conduct from outside the 
statute of limitations period to ascertain whether a respondent possessed the unlawful intent to 
retaliate against an employee. Intent is a key factor in both PERB's retaliation analysis and its 
surface bargaining analysis. 
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may be utilized to shed light on the true character of matters 
occurring within the limitations period[.] 

(Id. at pp. 416-417.) On the other hand: 

where conduct occurring within the limitations period can be 
charged to be an unfair labor practice only through reliance on an 
earlier unfair labor practice. There the use of the earlier unfair 
labor practice is not merely "evidentiary," since it does not 
simply lay bare a putative current unfair labor practice. 

(Ibid.) In other words, untimely allegations may "shed light" on the nature of already timely 

claims, but may not be considered where the claims at issue must rely on the untimely claims 

to demonstrate a violation. Untimely evidence in the latter circumstances is inadmissible to 

prevent "reviving a legally defunct unfair practice charge." (Ibid.)28 The NLRB has 

subsequently applied these concepts to consider conduct outside the statute of limitations 

period as background evidence in a variety of surface bargaining cases. (See e.g., Regency 

Service Carts, Inc. (2005) 345 NLRB 671, p. 672, fn. 3; Teamsters Local Union No. 122 

(August A. Busch & Co.) (2001) 334 NLRB 1190, p. 1251; Sparks Nugget, Inc. (1990) 298 

NLRB 524, fn. 5, p. 550; Houston County Electric Cooperative (1987) 285 NLRB 1213, p. 

1222.) 

PERB has expressly acknowledged Bryan Manefacturing, supra, 362 U.S. 411, when 

considering background evidence outside the statute of limitations. (See e.g., Service 

Employees International Union, Local 1021 (Sahle) (2012) PERB Decision No. 2261-M, p. 7, 

28 Bryan Mam!facturing, supra, 362 U.S. 411, concerned the enforceability of a union 
security clause. The Court rejected that the employer's argument that the clause was 
unenforceable because the union lacked majority status at the time the agreement was 
reached. (Id. at p. 415.) The Court reasoned that the employer's argument fell into the second, 
inadmissible category of anterior events, because majority status had been decided at a time 
outside the statute of limit~tions and there was no claim that the agreement was invalid absent 
relation to that untimely event. (Id. at p. 417.) · 
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fn. 5; Azusa Unified School District (1977) EERB Decision No. 38, pp. 5-6.)29 Without citing 

directly to Bryan Manufacturing, the Board has also suggested, but did not directly hold, that 

evidence of a respondent's conduct beyond the six-month statute of limitations period may be 

considered as background evidence in a surface bargaining claim. (Santa Monica Community 

College District (2012) PERB Decision No. 2243 (Santa Monica CCD), dismissal letter, p. 

2.)30 Neither party addressed the timeliness of the District's allegation in closing briefs. 

The District here alleges that conduct from between September and December 2009 

supports its bad faith bargaining claim. However, it did not file its charge until September 27, 

2010, around nine months after December 2009.31 Normally, claims of misconduct dating that 

far back cannot fonn the basis of an unfair practice charge. However, multiple factors warrant 

consideration of this a1legation under the circumstances. First, as will be discussed in greater 

detail below, the District has demonstrated a prima facie case for surface bargaining based 

solely on events within the statute of limitations period. Thus, under the principles from Bryan 

Manufacturing, supra, 362 U.S. 414, the otherwise untimely evidence of Local 3 l 12's conduct 

29 Once again, those cases involved retaliation allegations. 

30 The charge in that case suffered from multiple defects, chiefly that the only alleged 
indicator of surface bargaining took take place outside the statute of limitations. The Board 
focused its discussion on whether the continuing violation doctrine applied to that single 
indicator of bad faith. (Santa Monica CCD, supra, PERB Decision No. 2243, pp. 4-5.) The 
Board concluded that the doctrine did not apply, and even if it did, that one indicator was 
insufficient to demonstrate surface bargaining under those facts. (Id. at p. 5; but see City of 
San Jose (2013) PERB Decision No. 2341-M, pp. 18-19.) The Board in Santa Monica CCD, 
also cited the board agent's analysis with general approval. (Santa Monica CCD at p. 2.) As 
explained above, the board agent considered the untimely conduct for background purposes. 
(Id. at dismissal letter, p. 2.) 

31 Using September 2010 as the starting point, the statute oflimitations extend back 
until around March 2010. 
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may be used to "shed light on the true character" of Local 3112 's good or bad faith during the 

bargaining process. (See Id. at pp. 416-417.) 

In addition, consideration of this conduct is warranted here because the parties' 

negotiations spanned more than six months. (See Regency Service Carts, Inc., supra, 345 

NLRB at p. 672 [reviewing the 32 months of negotiations in determining a surface bargaining 

claim].) Artificially removing from consideration any bargaining conduct older than six 

months for any purpose is antithetical to the "totality of the bargaining conduct" analysis and 

would, in this dispute, exclude almost half of the parties' bargaining conduct. 

For these reasons, evidence that Local 3112 delayed presenting its initial bargaining 

proposal between September and December 2009, will be considered, not as a separate 

violation of EERA, but to "shed light" on Local 3112 's motives during bargaining. 32 

11. Evidence of Bad Faith 

In Professional Eye Care (1988) 289 NLRB 1376, the NLRB concluded that the 

employer failed to take its bargaining obligations seriously after finding that it declined to 

either return the union's telephone calls or submit written proposals, and did not consult with 

its own leadership during negotiations. (Id. at p. 1392.) PERB has similarly held that a 

union's refusal to commence negotiations for the entire summer indicated bad faith bargaining. 

32 In Gavilan Joint Community College District (1996) PERB Decision No. 1177, 
however, the Board held that a charging party failed to demonstrate the relationship between a 
respondent's allegedly misleading statements while the parties were in factfinding and older 
pre-impasse bargaining conduct that was the subject of a prior unfair practice charge. The 
Board's holding focused on the relevancy of the evidence, not the admissibility, concluding 
that "the fact that the District was found to have engaged in surface bargaining more than a 
year prior to the conduct at issue here does not lend support to the instant unfair practice 
charge." (Id. at pp. 5-6.) In San Mateo County Community College District (1993) PERB 
Decision No. 1030, the Board found it appropriate to review refusal to bargain claims 
occurring more than six months before the charge was filed under a continuing violation theory 
because the respondent engaged in similar conduct at impasse. (Id. at p. 12, fn. 7, citing 
San Dieguito Union High School District (1982) PERB Decision No. 194.) 
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the furlough and layoffs negotiations voluntarily and simultaneously. The duty to bargain in 

good faith does not prohibit this conduct. 

Under the facts presented here, Local 3112's insistence on calling its proposals 

"discussions," as opposed to "negotiations'' also does not demonstrate bad faith. Schnaufer 

explained that they took that position only to preserve Local 3112 's legal ability to "insist that 

furloughs as an alternative to layoffs is a non-mandatory subject of bargaining and is not 

subject to [EERA] impasse procedures[.]" Regardless of whether Local 3 l 12's legal analysis 

in this area was correct, 33 the District has not established that these disclaimers actually 

affected the parties bargaining. Both sides continued to meet, exchange substantive proposals, 

and reach agreement where possible. Without any showing that Local 3 l 12's conduct impeded 

negotiations, this does not support the District's surface bargaining claim. (Muroc USD, 

supra, PERB Decision No. 80, pp. 18-19.) 

d. Local 3112' s Failure to Assist With Finalizing the Agreement 

Local 3112's conduct after the parties reached Tentative Agreement also suggests bad 

faith. As explained above, the duty to meet and confer in good faith requires the parties to 

prepare and execute a written agreement. (EERA, § 3540.l(h); Auciello Iron, supra, 980 F.2d, 

at p. 808.) That duty also includes "the obligation to assist in reducing the agreement reached 

to writing." (Albertson's, Inc. (1993) 312 NLRB 394 (Albertson's), p. 397; see also 

33 It is worth noting that PERB has found that parties "may bargain over a permissive 
and nonmandatory subject of bargaining without waiving the right thereafter to take a position 
that it is a nonmandatory subject." (Chula Vista City School District (1990) PERB Decision 
No. 834, p. 23, citing Poway Unified School District (1988) PERB Decision No. 680.) Even 
where parties have previously reached agreements on such subjects, "a permissive subject does 
not become mandatory by virtue of such an agreement." ( Chula Vista at pp. 23-24.) If one 
party subsequently expresses its opposition to include specific nonmandatory proposals into an 
agreement, the other party may not lawfully insist to impasse upon retaining those proposals. 
(Id. at p. 24.) 
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Amalgamated Clothing, supra, 324 F.2d at pp. 230-231; Kennebec Beverage Co., Inc. (1980) 

248 NLRB 1298 (Kennebec).) The failure to cooperate in incorporating oral agreements into a 

written contract violates the duty to negotiate in good faith. (Amalgamated Clothing at p. 230, 

citing H.J. Heinz Co. v. NLRB (1941) 311 U.S. 514.) 

In the present dispute, Local 3112 failed to adequately assist with finalizing the parties' 

agreement. In fact, neither party ever discussed the final language and format of the agreement 

to any significant degree. Lee-Sung and Schnaufer briefly discussed creating an Effects of 

Layoff MOU, but neither_ mentioned what he thought that document should include. 34 Lee­

Sung's August 2, 2010 Draft included sections for "Effects of Layoffs" and "Layoff 

Reinstatements," and Schnaufer never inquired how Lee-Sung intended on incorporating those 

sections into the final agreement. Instead, Schnaufer apparently assumed without asking that 

both sections would be included in the final agreement. Although Schnaufer proposed some 

changes to Lee-Sung's August 2, 2010 Draft, he never requested a draft of the final documents 

or produced such a draft himself. This inaction contributed to substantial confusion on 

August 5, 2010, when both parties expected to execute the agreement. It was only then that 

Local 3112 realized that the parties had different understandings of the format and language of 

the final agreement. As with its apparent reluctance to present an initial proposal, Local 

3112' s failure to work with the District in finalizing the agreement suggests that it was not 

taking an important aspect of its duty to meet and confer in good faith seriously. 

34 The District's own obligations to work with Local 3112 in producing the final draft 
agreement documents will be disc~1ssed below. 
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1. The Imposition of Furlough Days in September 2010 

Local 3112 also accuses the District of unilaterally imposing furlough days on its 

bargaining unit. A unilateral policy change is a "per se" violation of the duty to bargain in 

good faith if certain criteria are met. To establish a prime facie case for an unlawful unilateral 

change, the charging party must show that: ( 1) the employer took action to change existing 

policy; (2) the policy change concerned a matter within the scope of representation; (3) the 

action was taken without giving the exclusive representative notice or opportunity to bargain 

over the change; and (4) the change has a generalized effect or continuing impact on terms and 

conditions of employment. (Fairfield-Suisun Unified School District (2012) PERB Decision 

No. 2262, p. 9, (Fairfield-Suisun USD) citing Grant Joint Union High School District (1982) 

PERB Decision No. 196, p. 10; Walnut Valley Unified School District (1981) PERB Decision 

No. 160, p. 5.) 

In the present dispute, the only significant dispute is over the third element of this test. 

The District unquestionably changed unit members' working conditions by implementing new 

unpaid furlough days in September 2010. The 12 furlough days changed employees' wages 

and hours, both of which are expressly included as being within the "scope ofrepresentation." 

(EERA, § 3543.2(a); see also County of Fresno (2010) PERB Decision No. 2125-M, warning 

letter, p. 3 ["Furloughs are, in essence, a reduction in hours and thus are generally 

negotiable."].) 

Regarding the third element of the unilateral change test, th~ duty to negotiate in good 

faith continues until the parties reach either agreement or impasse. (Redwoods Community 

College District (1996) PERB Decision No. 1141 (Redwoods CCD), proposed decision, p. 11, 

66 



citing Moreno Valley Unified School District v. PERB (1983) 142 Cal.App.3d 191.)35 The 

District argues that Local 3112 has not satisfied the third element of the unilateral change 

analysis because the parties, in fact, reached agreement on furloughs. Although not fully clear, 

it appears as though the District argues that the parties reached a final and enforceable 

agreement based on either the July 29, 2010 Tentative Agreement in principle or Schnaufer's 

August 4, 2010 e-mail message. Neither argument is persuasive under the circumstances here. 

a. The July 29, 2010 Tentative Agreement 

Regarding the July 29, 2010 Tentative Agreement, PERB has consistently found that 

tentative agreements are not binding on the parties.· (Temple City Unified School District 

(2008) PERB Decision No. 1972, p. 12, citing Alhambra CHSD, supra, PERB Decision 

No. 560.) However, as explained above, both parties have the obligation not to undermine the 

negotiations process or "torpedo" the proposed agreement. (Id. at p. 14, citing Wichita Eagle 

and Beacon Publishing Co., Inc. (1976) 222 NLRB 742; see also State of California 

(Department of Personnel Administration), supra, PERB Decision No. 1516-S, p. 6.) If, on the 

other hand, a party rejects the tentative agreement in good faith, the duty to bargain is revived. 

(Alhambra CHSD at p. 14, fn. 10.) In the present dispute, as in Alhambra CHSD, the July 29, 

2010 Tentative Agreement was not binding on the parties and was not a final agreement. 

b. Schnaufer's August 4, 2010 E-Mail Message 

The District also argues that final valid agreement was estabhshed by Schnaufer's 

August 4, 2010 e-mail message infonning Lee-Sung that the Local 3112 membership ratified 

the Tentative Agreement and that "you may consider this our official word." This 

communication was not sufficient to establish a final agreement based on the record presented 

35 It is undisputed that the parties never reached impasse in negotiations. 
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Moreover, the record in this matter provided further indication that the District knew or 

should have known that Schnaufer's August 4, 2010 e-mail message did not signify Local 

3112' s final assent to be bound to an agreement. One such indicator was that Schnaufer 

continued to propose changes to the agreement. In fact, in that same e-mail message, 

Schnaufer told Lee-Sung that there were remaining "language problems" requiring resolution 

and that he would suggest some solutions to those issues. Another indicator was the parties' 

bargaining history, which shows that the parties had historically signified assent to a final 

agreement by signing a document stating their agreement. Adams and Schnaufer both testified 

credibly, and without dispute, that the parties always signed such a document before any prior 

agreement became effective. 36 This never occurred here. For all of these reasons, Schnaufer's 

August 4, 2010 e-mail message did not establish a final and binding agreement between the 

parties. 

c. Local 3112's Bad Faith Bargaining as an Affirmative Defense 

Local 3112 's own bad faith conduct in the negotiations also does not justify unilateral 

imposition of the furlough days. In County of Santa Clara (2010) PERB Decision No. 2120-

M, PERB has rejected the "self-help" approach to negotiations. (Id. at p. 15.) There, PERB 

found that an employer's suspicion that a union was negotiating in bad faith did not justify 

unilateral action. Rather, PERB held that "when a party believes its counterpart is not 

36 According to the District, Adams testified that prior agreements took effect even 
before being signed by the parties. This assertion misstates his testimony. Adams said that he 
reviewed every agreement and that "every time we signed an agreement." He said sometimes 
smaller agreements were not immediately incorporated into a fully-integrated CBA. One 
possible source of confusion from Adams' testimony was that he also said that the parties 
periodically incorporated negotiated changes to the CBA, such as reopener agreements or 
agreed-upon date changes, into a fully-integrated CBA, but that he did not always place a 
priority on signing those master agreements. However, neither Adams nor any other witness 
ever said that agreements between the parties ever took effect without a signature from both 
sides. 
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requirement to pass a balanced budget by September 6. It further found that the employer was 

willing to bargain over negotiable effects, but that the union failed to ever pursue negotiations. 

(Id. at p. 15-16.) The Board in that case concluded that the implementation of the layoffs did 

not violate the duty to bargain. (Ibid.) That holding was reaffirmed in subsequent cases. (See 

e.g., Palos Verdes Faculty Association (Stever) (2012) PERB Decision No. 2289, pp. 16-17.) 

In the present dispute, the undisputed record shows that the District implemented 

layoffs prior to completing effects bargaining. The record further shows that the District did 

not meet the first element of the Compton CCD, supra, PERB Decision No. 720 analysis. 

Lee-Sung explained that in order to conduct the planned layoffs on July 1, 2010, the District 

was required to notify affected employees of the layoff in May 2010 because of Education 

Code notice requirements. However, unlike in Compton CCD, there was no showing here that 

July 1, 2010 was an immutable deadline or that a later implementation date would have 

frustrated the District's ability to conduct the layoffs or achieve the vanguard of its sought­

after savings. For these reasons, the District was not privileged to implement the July 1, 2010 

classified layoff prior to completing effects bargaining. Its decision to nevertheless do so 

demonstrated an intent to subvert the bargaining process and, under the circumstances here, is 

further evidence of bad faith. 37 

After reviewing the parties' bargaining conduct as a whole, including the District's 

multiple per se bargaining violations, its failure to adequately work with Local 3112 in 

finalizing the parties' Tentative Agreement, and its premature imposition of the July 2010 

37 The PERB complaint against the District did not allege the implementation of the 
layoff as an independent violation of EERA. Local 3112 made no effort to amend the 
complaint to include such an allegation and it was not addressed in its closing brief. 
Furthermore, raising that issue now would be untimely. Therefore, this proposed decision will 
not address whether this same conduct was an independent violation of the duty to bargain. 
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layoff, the record shows that the District lacked the intent to bargain with Local 3112 in good 

faith. Under the specific circumstances in this dispute, this conduct violates EERA section 

3543.5(c) under a "totality of the bargaining conduct" theory. 38 This conduct also amounts to 

derivative violations ofEERA sections 3543.5(a) and (b). (Oakland Unified School District 

(1985) PERB Decision No. 540, p. 25.) 

II. Local 3112 's Retaliation Claim 

Local 3112 alleges that the District terminated Clavel's employment in retaliation for 

his Local 3112 activity. To demonstrate that an employer discriminated or retaliated against an 

employee in violation of EERA section 3 543 .5( a), the charging party must show that: (1) the 

employee exercised rights under EERA; (2) the employer had knowledge of the exercise of 

those rights; (3) the employer took adverse action against the employee; and ( 4) the employer 

took the action because of the exercise of those rights. (Novato Unified School District ( 1982) 

PERB Decision No. 210, pp. 6-8 (Novato USD).) 

A. Protected Activity With the District's Knowledge 

The record is clear that Clavel engaged in extensive protected activity including serving 

as an active Local 3112 officer, pursuing grievances and other complaints on behalf of unit 

members, insisting that the District adhere to the CBA, and participating in bargaining. These 

activities are protected under EERA. (Klamath-Trinity Joint Unified School District (2005) 

PERB Decision No. 1778, p. 2.) The record is equally clear that virtually everyone involved 

with Clavel's employment, from his coworkers to the highest levels of the District's 

38 The mere existence of per se violations does not necessarily also equate to a surface 
bargaining violation. (Chula Vista City School District, supra, PERB Decision No. 834, pp. 
72-73.) 
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administration, were aware of these activities. These facts were not disputed by the District in 

its closing brief. 

Although not expressly discussed in either party's brief, there is some dispute as to 

whether Clavel's July 1, 2008 e-mail message to a local television news organization was 

protected under EERA. 39 

PERB has long recognized that public advocacy about employee working conditions is 

protected under the EERA. (San Ramon Valley USD, supra, PERB Decision No. 230, pp. 15-

18.) Even speech criticizing the employer or speech containing inaccuracies or exaggerations 

may still be protected. (Oakland Unified School District (2007) PERB Decision No. 1880, p. 

21, citing Trustees of the California State University (Sonoma) (2005) PERB Decision 

No. 1755.) Under this principle, an employee's reporting of unsafe working conditions is 

protected. (Los Angeles Unified School District (1995) PERB Decision No. 1129, proposed 

decision, p. 8.) In contrast, an employee's speech intended to "humiliate" his supervisor in 

furtherance of a "personal grudge" unrelated to protected activity is not protected. (State of 

California, Department of Transportation (1982) PERB Decision No. 257-S, pp. 6-7 

39 Both parties addressed whether the e-mail message qualified for protection under the 
First Amendment to the U.S. Constitution, something PERB generally lacks jurisdiction to 
enforce. (Kern High Faculty Association, CTAINEA (Maaskant) (2007) PERB Decision 
No. 1885, dismissal letter, p. 2.) However, PERB does have the authority to address whether 
the same speech is protected under EERA, even when not specifically alleged in the PERB 
complaint. Consideration of unalleged protected activity is appropriate where the respondent 
has adequate notice that the conduct would be at issue, the activity is intimately related to 
issues in the existing PERB complaint, and the activity is fully litigated at the hearing such that 
both parties had the opportunity to examine the pertinent evidence. (Lake Elsinore Unified 
School District (2012) PERB Decision No. 2241, pp. 8-9, citations omitted.) All of those 
conditions are met here. The July 1, 2008 e-mail message was listed among in the Dismissal 
Charges as part of the justification for terminating Clavel 's employment. Each party presented 
evidence about the e-mail and the claims underlying the e-mail at both the PERB hearing and 
Clavel's Dismissal Hearing. The District had ample notice of Local 3 l 12's belief that the 
e-mail message was not a proper basis for discipline. Based on these facts, consideration of 
the July 7, 2008 e-mail message as protected activity is warranted. 
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an employee's tardiness, but later used that as a basis for removing him from an active 

substitute teacher's list. The Board viewed this as "'attempting to legitimize its decision after 

the fact."' (Id. at p. 12, quoting San Diego Community College District (1983) PERB Decision 

No. 368; Novato USD, supra, PERB Decision No. 210.) 

Here, the District identified Clavel's poor attendance, his misuse of District equipment, 

and his poor work record as partial basis for the Dismissal Charges. However, in Clavel's 

most recent performance evaluation, dated May 2009, the District rated Clavel as "Effective­

Meets Expectations" in all of these categories.40 As in Sacramento City USD, supra, PERB 

Decision No. 2129, the District's apparent lack of concern for these issues at the time of 

Clavel's performance evaluation is cause for suspicion. Vice Principal Juaregui's explanation 

for this apparent discrepancy was also suspicious. He said he wanted to be "extra fair" to 

Clavel because of his role in Local 3112 and because of Clavel's grievance over a prior 

evaluation. This testimony indicates an intent to misrepresent the truth and, under the 

circumstances, is evidence of nexus. 

In addition, the Dismissal Charges include the claim that Clavel had a "[r ]ecord of one 

or more misdemeanor convictions which indicates that he is a poor employment risk." He was 

also accused of failing to disclose material facts regarding his criminal record. There was 

some evidence presented about two of Clavel' s prior criminal convictions. The first was a 

1998 conviction for being under the influence of an illegal substance. The second was a 2008 

conviction in Arizona for interfering with a judicial proceeding. 

The District admitted in its closing brief that it "did not charge Clavel with any 

misconduct in being arrested in Arizona." The remaining conviction was not a proper basis for 

40 It should be noted that Clavel's overall score in that evaluation was ''Needs 
Improvement" due to other deficiencies. 
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he knew Aguilera and Camara were using it and retrieving it would delay their work. Clavel's 

over-watering of the baseball field was also an intentional attempt to interfere with Aguilera 

and Camara's work. These actions were factually similar to County of San Joaquin, supra, 

PERB Decision No. 1649-M, where an employee's harassing behaviors were part of the 

employer's legitimate non-retaliatory reason for his discharge. (Id. at proposed decision, pp. 

28-29, 43.) As in that case, the employees at Western High also complained about Clavel's job 

performance. 

Clavel's harassment of his coworkers was, perhaps, even more troubling than his Third 

Level offenses because he had been disciplined on multiple prior occasions about similar 

behavior. As in City of Santa Monica, supra, PERB Decision No. 2211-M, much of that 

discipline predated any of Clavel's union or other protected activity. And as in Riverside USD, 

supra, PERB Decision No. 639, that discipline was moderate and designed to be corrective. 

While at Oxford Academy, Clavel was issued a letter for reprimand on November 19, 

2002, for harassing behavior towards his coworkers, including grabbing Head Custodian 

Vazquez and challenging him to a fight. On June 5, 2003, Clavel was issued a one-day 

suspension for further harassing Vazquez. 

When Clavel transferred to Savanna High, he was issued a letter ofreprimand on 

September 5, 2005, for loudly criticizing student athletes and coaches from the another school 

site. On September 29, 2005, Clavel was issued a letter ofreprimand for arguing with AFW II 

Oatman. On Febmary 7, 2006, he was issued another letter ofreprimand for a "verbal 

confrontation" with Oatman that almost escalated into physical violence. 41 Clavel's role with 

41 Clavel received other discipline during this time as well. However, only the 
discipline relating to his harassing behaviors is referenced here. 
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Local 3112 did not begin until sometime in 2006. There was no evidence that Clavel requested 

removal of any of this discipline pursuant to the reckoning period in Board Policy 6417.02. 

Clavel' s latest examples of harassing behavior constitute his sixth Second Level offense which, 

under Board Policy 6417.02, warrants the most serious discipline. 

In addition to the Second Level offenses, the record also shows that Clavel was 

insubordinate and failed to follow District directives. This includes Clavel's decision to 

connect his computer to the District's network in violation of District policy and his decision 

to visit the W estem High campus after being directed not to enter District property. 

Each of these actions was described in the Dismissal Charges. And although there were 

shortcomings in both the District's investigation practices and its Dismissal Charges, the 

District proved each of these offenses at PERB by a preponderance of the evidence. Moreover, 

the deficiencies identified in the nexus analysis, above, do not detract from the seriousness of 

the above-referenced offenses. For example, none of the charges identified here were 

inconsistent with Clavel's 2009 evaluation. Principal Sevillano did not appear to know about 

Clavel's falsification of documents, the e-mail message about Vazquez, or the damage to the 

baseball field. Sevillano specifically rated Clavel as "Not Satisfactory," the lowest possible 

rating in contact with employees and coordinating his work with others. For obvious reasons, 

Sevillano did not comment about Clavel's insubordination occurring after the evaluation. 

Regarding the District's apparent effort to downplay the positive aspects of Clavel's 

employment, his personnel records speak for themselves. Those records show that he was 

disciplined multiple times, starting in 1998. He showed some improvement between 2003 and 

2005, but received additional discipline starting in 2005 and continuing into 2006. The above­

referenced offenses began in 2008, during his time at Western High. Thus, although there was 
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12.) The Board declined to rescind that policy because it would result in overall worse 

conditions for unit members. (Id at p. 13.) In Laguna Salada Union School District (1995) 

PERB Decision No. 1103 (Laguna Salada USD), the parties stipulated that "Charging Party 

shall not request, or shall PERB order, 'make whole' relief in this case[.]" (Id. at pp. 4, 17.) 

The Board found that it was not constrained by the parties' stipulation as to remedy but 

concluded it best effectuated the purposes of EERA to defer to the charging party's request and 

not order a return to status quo. (Id. at p. 18.) 

An approach similar to Laguna Salada USD, supra, PERB Decision No. 1103 is 

warranted here. As in that case, Local 3112 did not request to r~scind the 2010-2011 furloughs 

or otherwise make the employees who took furlough days during that time whole. 42 Instead, it 

essentially has acknowledged that the terms of the parties' July 29, 2010 Tentative Agreement 

represents an acceptable state of affairs. In addition, as in Nevada JtUnHSD, supra, PERB 

Decision No. 557, there may be practical reasons for avoiding the typical remedy here. The 

evidence shows that the furloughs implemented, the positions restored, and the people recalled 

were all consistent with the Tentative Agreement. It is undisputed that agreed-upon furlough 

days were preferable to layoffs. Because the issue of furloughs and layoffs were so deeply 

intertwined in the parties' negotiations, the undoing of the furloughs would also undo the 

progress the parties made toward avoiding layoffs or other types ofreductions. 

For these reasons, it is concluded that rescission of the unilaterally implemented 

furloughs does not best effech1ate the purposes of EERA and that remedy will not be ordered 

in this case. However, because the District implemented the terms of the Tentative Agreement 

42 Local 3112 did make such requests in its original unfair practice charge, but those 
requests are deemed to be superseded by Local 3112' s subsequent stated position in the matter, 
as expressed in its closing brief. 
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prior to satisfying its duty to bargain with Local 3112 over the language and format of the final 

written agreement, it is ORDERED to bargain over those issues with Local 3112, immediately 

upon request. Local 3112 must make its demand to bargain over these remaining issues within 

10 days of when this proposed decision becomes final. 43 

Local 3112 also seeks enforcement of the Tentative Agreement. It asserts that the 

terms of that agreement require the District to recall additional Custodian employees to fill 

vacant Custodian positions. According to Local 3112, the person that filled Clavel's AFW II 

position and another employee vacated two Custodian positions that, per the Tentative 

Agreement, should be filled with laid-off employees. However, these claims were not proven 

at hearing. Schnaufer testified that he believed, but never confirmed, whether there were any 

additional vacant Custodian positions. Thus, its request to recall two laid-off Custodians is too 

speculative. However, if and when the parties finalize their agreement, nothing in this 

proposed decision should be interpreted as preventing either party from seeking enforcement of 

any rights emanating from the deal. 

PROPOSED ORDERS 

I. Order in Case No. LA-CO-1451-E 

Upon the foregoing findings of fact and conclusions of law, and the entire record in 

case Anaheim Union High School District (District) v. American Federation of State, County, 

and Municipal Employees, Local 3112 (Local 3112 ), it is found that Local 3112 violated the 

Educational Employment Relations Act (EERA), Government Code section 3543.6(c). Local 

43 The 10-day timeframe for this bargaining order finds support in PERB's case law 
concerning remedies in effects bargaining cases. In those cases, as here, the employer is not 
required to rescind the unilaterally adopted changes. (Placentia Unified School District (1986) 
PERB Decision No. 595, pp. 11-12.) As in effects bargaining cases, the time limit here serves 
to prevent the District's bargaining obligation over this issue from remaining open indefinitely. 
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shall be taken to ensure that the Notice is not reduced in size, altered, defaced or covered with 

any other material. 

3. Written notification of the actions taken to comply with this Order shall 

be made to the General Counsel of the Public Employment Relations Board (PERB or Board), 

or the General Counsel's designee. Respondent shall provide reports, in writing, as directed by 

the General Counsel or his/her designee. All reports regarding compliance with this Order 

shall be concurrently served on Local 3112. 

Right to Appeal 

.Pursuant to California Code of Regulations, title 8, section 32305, this Proposed Decision 

and Order shall become final unless a party files a statement of exceptions with the Public 

Employment Relations Board (PERB or Board) itself within 20 days of service of this Decision. 

The Board's address is: 

Public Employment Relations Board 
Attention: Appeals Assistant 

1031 18th Street 
Sacramento, CA 95811-4124 

(916) 322-8231 
FAX: (916) 327-7960 

E-FILE: PERBe-file.Appeals@perb.ca.gov 

In accordance with PERB regulations, the statement of exceptions should identify by 

page citation or exhibit number the portions of the record, if any, relied upon for such 

exceptions. (Cal. Code Regs., tit. 8, § 32300.) 

A document is considered "filed" when actually received during a regular PERB business 

day. (Cal. Code Regs., tit. 8, §§ 32135, subd. (a) and 32130; see also Gov. Code,§ 11020, subd. 

(a).) A document is also considered "filed" when received by facsimile transmission before the 

close of business together with a Facsimile Transmission Cover Sheet or received by electronic 
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mail before the close of business, which meets the requirements of PERB Regulation 32135(d), 

provided the filing party also places the original, together with the required number of copies and 

proof of service, in the U.S. mail. (Cal. Code Regs., tit. 8, § 32135, subds. (b), (c) and (d); see 

also Cal. Code Regs., tit. 8, §§ 32090, 32091 and 32130.) 

Any statement of exceptions and supporting brief must be served concurrently with its 

filing upon each party to this proceeding. Proof of service shall accompany each copy served 

on a party or filed with the Board itself. (See Cal. Code Regs., tit. 8, §§ 32300, 32305, 32140, 

and 32135, subd. (c).) 

106 



APPENDIX A 
NOTICE TO EMPLOYEES 

POSTED BY ORDER OF THE 
PUBLIC EMPLOYMENT RELATIONS BOARD 

An Agency of the State of California 

After a hearing in Unfair Practice Case No. LA-CO-1451-E, Anaheim Union High 
School District (District) v. American Federation of State, County, and Municipal Employees, 
Local 3112 (Local 3112) in which all parties had the right to participate, it has been found that 
Local 3112 violated the Educational Employment Relations Act (EERA), Government Code 
section 3540 et seq., by negotiating with the District in bad faith. 

As a result of this conduct, we have been ordered to post this Notice and we will: 

A. CEASE AND DESIST FROM: 

Negotiating with the District in bad faith. 

Dated: American Federation of State, County, and 
Municipal Employees, Local 3112 

By:-----------­
Authorized Agent 

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST 30 
CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND MUST NOT BE 
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER 
MATERIAL. 



APPENDIXB 
NOTICE TO EMPLOYEES 

POSTED BY ORDER OF THE 
PUBLIC EMPLOYMENT RELATIONS BOARD 

An Agency of the State of California 

After a hearing in Unfair Practice Case No. LA-CE-5535-E, American Federation of 
State, County, and Municipal Employees, Local 3112 (Local 3112) v. Anaheim Union High 
School District (District) in which all parties had the right to participate, it has been found that 
the District violated the Educational Employment Relations Act (BERA), Government Code 
section 3540 et seq., by negotiating with Local 3112 in bad faith, including unilaterally 
imposing unpaid furloughs on Local 3112's bargaining unit. 

As a result of this conduct, we have been ordered to post this Notice and we will: 

A. CEASE AND DESIST FROM: 

1. Negotiating with Local 3112 in bad faith; 

2. Refusing to meet with 3112 's chosen negotiators in bargaining; 

3. Unilaterally implementing policies within the scope ofrepresentation; 

4. Interfering with Local 3112 's right to represent its members; 

5. Interfering with employees' right to be represented by Local 3112. 

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO 
EFFECTUATE THE POLICIES OF THE BERA: 

Bargain with Local 3112, upon demand, over the language and format of the 
furlough and layoffs agreement at issue in the parties' 2009-2010 negotiations. Local 3112 
must demand to bargain over this issue within 10 days from a final decision in this matter. 

Dated: --------- Anaheim Union High School District 

By: 
Authorized Agent 

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST 30 
CONSECUTIVE WORK.DAYS FROM THE DATE OF POSTING AND MUST NOT BE 
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER 
MATERIAL. 




